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Georgetown University Law Center v. Georgetown University 
vt bade bk pei Que e ban had eewes Maal Fernand N. Dutile 1 


In November, 1987, the District of Columbia Court of Appeals 
construed the District of Columbia’s Human Rights Act to re- 
quire Georgetown University to grant certain facilities and ser- 
vices to two gay groups on its campus. The court did not, on the 
facts before it, require the University to accord formal recogni- 
tion to them, however. The case pitted the District of Columbia’s 
interest in prohibiting discrimination on the basis of sexual 
orientation, on the one hand, against the Roman Catholic 
University’s freedom of religious exercise, on the other. 


This article discusses several questions related to this confronta- 
tion of interests, including: Is formal recognition of the groups 
or even the provision to them of facilities and services an en- 
dorsement or implied approval? Does the provision of facilities 
and services have implications for freedom of speech? How does 
one balance the interests of the government against those of 
Georgetown in such a case? Would the court have been more 
disposed to Georgetown’s free exercise assertions if the Univer- 
sity had more loudly and consistently objected to the gay groups 
and their activities or had not recognized other groups with a 
broad range of views? Would the court have ruled the same way 
with regard to any religiously-affiliated organization covered by 
the Act? What lawful action, if any, might Georgetown take to 
avoid the compulsion of the Human Rights Act? May the groups 
use Georgetown’s name? What disclaimers may the University 
make concerning the groups? How far would the court go in ap- 
plying certain other parts of the Act to Georgetown over its 
religious objections? In light of the court’s decision, who won? 


Consensual Amorous Relationships Between Faculty and Students: 
The Constitutional Right to Privacy 
ku te aredlete cay UNO s aka, BEG Sa keen wae ted Elisabeth A. Keller 21 


Many private and public colleges and universities include in 
their faculty and student handbooks policies concerning sexual 
harassment. Some institutions of higher education have gone 
beyond establishing regulations directed at the widely litigated 
problems of sexual harassment and have addressed the complex 











issues surrounding consensual amorous relationships between 
faculty and students. This article discusses such consensual rela- 
tionships in light of legal developments regarding sexual harass- 
ment and the constitutiona! right to privacy. The article presents 
a legal framework for dealing with consensual relationships in 
the setting of the public college or university. 
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Tenure After an Uncapped ADEA: A Different View 
Matthew W. Finkin 


The essay is a rejoinder to Oscar Ruebhausen’s views expressed 
in the last issue of THE JOURNAL OF COLLEGE AND UNIVER- 
sity Law. The initial focus is an overview of the Age 
Discrimination in Employment Act (ADEA) and its 1986 amend- 
ments. After comparing the ADEA to Title VII, the essay finds 
untenable any reading of the Act that would allow tenure to ter- 
minate at an age or date certain. The focus then shifts to prof- 
fered alternatives to the traditional tenure arrangement, with 
specific emphasis on Ruebhausen’s proposed ‘‘long-term con- 
tract.’’ Each alternative is reviewed in light of the ADEA and the 
special academic concerns that have given rise to traditional 
tenure. The essay concludes by rejecting each alternative as ad- 
ministratively complex, as inconsistent with the ADEA, and as 
threatening to the exercise of academic freedom. 
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GOD AND GAYS AT GEORGETOWN: 
OBSERVATIONS ON GAY RIGHTS COALITION 
OF GEORGETOWN UNIVERSITY LAW CENTER 

V. GEORGETOWN UNIVERSITY 


FERNAND N. DvuTILE* 


INTRODUCTION 


The District of Columbia’s Human Rights Act makes it an ‘‘unlawful 
discriminatory practice’’ for ‘‘an educational institution’ to deny the 
use of, or access to ‘‘any of its facilities and services to any person 
otherwise qualified, wholly or partially, for a discriminatory reason, 
based upon [inter alia] the . . . sexual orientation . . . of any individual 

..’’1 In Gay Rights Coalition of Georgetown University Law Center 
v. Georgetown University,? two student gay rights groups sued the 
University, contending that it violated the law by refusing to extend to 
the groups ‘‘University Recognition’ and the additional facilities and 
services such designation entails. These were essentially four: use of a 
mailbox in the Student Activities Commission Office and the right to 
request one in ‘‘Hoya Station;’’ use of the Computer Label Service; use 
of mailing services; and the right to apply for University funding.* 
Georgetown, founded and maintained as a Roman Catholic university, 





* Professor of Law, Notre Dame Law School; Faculty Editor, THE JouURNAL OF COLLEGE 
AND UNIVERSITY LAw; and Member of the Bar of the State of Maine; A.B., Assumption 
College, 1962; J.D., Notre Dame Law School, 1965. The author is indebted to his 
colleagues, Professors Robert Rodes and Douglas Kmiec; to Kathleen Bradley, Assistant 
to the Editors of THE JOURNAL OF COLLEGE AND UNIvERsiITy Law; and to his Research 
Assistant, Paul Carvelli, for their valuable assistance. 

* D.C. Cope § 1-2520 (1987): 

It is an unlawful discriminatory practice . . .: 

(1) To deny, restrict, or to abridge or condition the use of, or access to, any of 
its facilities and services to any person otherwise qualified, wholly or partially, 
for a discriminatory reason, based upon the race, color, religion, national origin, 
sex, age, marital status, personal appearance, sexual orientation, family respon- 
sibilities, political affiliation, source of income or physical handicap of any 
individual; or 

(2) To make or use a written or oral inquiry, or form of application for admission, 
that elicits or attempts to elicit information, or to make or keep a record, 
concerning the race, color, religion, or national origin of an applicant for 
admission, except as permitted by regulations of the Office. 

2 536 A.2d 1 (D.C. 1987) (en banc) (hereafter Gay Rights Coalition). 

3 Id. at 10. 
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refused official recognition to the groups on the grounds that their 
purposes and activities violated Catholic moral teaching. Accordingly, 
it interposed as a defense its right to the free exercise of religion.‘ 

The District of Columbia Court of Appeals issued seven separate 
opinions® in the case, none of which garnered a majority. Nonetheless, 
the court concluded that the University must give the groups the 
facilities and services but did not, on the facts before it, require bestowal 
of official recognition. (Indeed, four of the seven judges on the case 
might, depending on the University’s motivation, require University 
Recognition as well.)® In her ‘‘lead opinion,’’ Judge Mack, having 
apparently read of King Solomon and the baby, ‘‘severjed]’’ what she 
saw to be the “‘artificial connection between the ‘endorsement’ and the 
tangible benefits contained in Georgetown’s scheme of ‘University Rec- 
ognition.’’’? The opinion interpreted the phrase ‘‘facilities and services”’ 
to include all tangible considerations offered by the University to other 
groups, but not to include University Recognition.* The Judge reasoned: 
‘‘While the ‘endorsement’ and the tangible benefits may be one for 
Georgetown’s administrative purposes, they are not so in the eyes of 
the Human Rights Act, nor are they so in the eyes of the first amend- 
ment.’’® Judge Mack seized upon this interpretation of the statute 
because, in her view, recognition would involve endorsement which, 
because of Georgetown’s first amendment rights of free speech and free 
exercise, would jeopardize the constitutionality of the statute. Thus, 
the opinion, much like that of the United States Supreme Court in 
NLRB v. Catholic Bishop,*° resorted to the common device of construing 
a statute to maintain its constitutionality.” 

Judge Mack technically, therefore, determined Georgetown’s free ex- 
ercise right only with regard to the requirement that it provide these 





* The University argued that the free exercise clause ‘‘protects it from official com- 
pulsion to ‘endorse’ an organization which challenges its religious tenets.’’ Id. at 5. 

5’ The opinions include a lead opinion, two concurring opinions, and four other 
opinions concurring in part and dissenting in part. 

® Judge Ferren stated that ‘‘four of the seven judges on this case . . . agree that if 
Georgetown was motivated, in part, by an aversion to the plaintiff groups’ homosexual 
preference or practice . . . then the [U]niversity’s failure to accord recognition status, as 
well as facilities support, violated the Human Rights Act.’’ Gay Rights Coalition, at 56 
(concurring in part and dissenting in part). 

7 Id. at 5. 

® Id. 

® Id. at 20. 

70 440 U.S. 490, 99 S. Ct. 1313 (1979). The Court in Catholic Bishop held that schools 
operated by a church to teach both religious and secular subjects are not within the 
jurisdiction granted by the National Labor Relations Act. The National Labor Relations 
Board was therefore without authority to require church-operated schools to grant rec- 
ognition to unions as bargaining agents for their teachers. The Court stated: ‘‘We decline 
to construe the [National Labor Relations] Act in a manner that could in turn call upon 
the Court to resolve difficult and sensitive questions arising out of the guarantees of the 
[flirst [ajmendment [rJeligion [c]lauses.’’ 440 U.S. at 507, 99 S. Ct. at 1322. 

" Gay Rights Coalition, at 16, 21-22. 
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tangible benefits to the groups. On this point she found that ‘‘the 
District of Columbia’s compelling interest in the eradication of sexual 
orientation discrimination outweighs any burden imposed upon George- 
town’s exercise of religion by the forced equal provision of tangible 
benefits.’’?2 

The case thus presents a conflict between freedom of religious exer- 
cise, on the one hand, and civil rights under a statute, on the other. It 
also presents a conflict between libertarian values and egalitarian val- 
ues. As Professor Thomas Shaffer points out in his book, On Being a 
Christian and a Lawyer, the truly difficult cases pit not a good against 
an evil, but a good against a good.* It is the latter situation which 
confronted the D.C. Court of Appeals. Several questions related to this 
situation deserve comment. 


QUESTIONS 


Is formal recognition, or even the provision of ‘‘facilities and serv- 
ices,’’ an endorsement or an implied approval? 

Georgetown need not issue a statement that it approves of homosex- 
uality or of the student groups in order to find itself identified with 
those groups. Indeed, Georgetown’s President asserted that even a 
position of neutrality toward homosexuality was unacceptable for a 
Catholic university..* The very knowledge that a ‘‘recognized’’ group 


exists at the university might well reflect to the public, including 
alumni, a less than disapproving attitude on Georgetown’s part. 

To be sure, the court’s conclusion that formal recognition need not 
be given significantly softens the endorsement. But even the provision 
of tangible benefits appears to be an endorsement. As Judge Belson 
said: ‘‘An apprehension on the part of Georgetown, as a university 
affiliated with the Catholic Church, that the subsidy . . . would be 
viewed as an endorsement is not unrealistic.’’*® Judge Mack’s finding 
that the ‘‘threat of enforcement of the Human Rights Act [even] with 





Id. at 5. 
T. SHAFFER, ON BEING A CHRISTIAN AND A LAWYER 174 (1981). 

** Gay Rights Coalition, at 19. 

5 Interestingly, on such grounds even state schools have objected to recognition of 
homosexual groups. In Gay Lib v. University of Missouri, 558 F.2d 848 (8th Cir. 1977), 
a student homosexual group was denied formal university recognition based on ‘‘a 
concern for the impact of recognition on the general relationship of the University to the 
public at large.’’ Id. at 851. The District Court had upheld the University’s position on 
the belief that recognition would make imminent violations of Missouri’s sodomy laws. 
The Eighth Circuit reversed, holding that ‘‘the restriction of first amendment rights may 
be justified only by a far greater showing of a likelihood of imminent lawless action.” 
Id. at 855. See also, e.g., Gay Student Services v. Texas A&M Univ., 737 F.2d 1317 (5th 
Cir. 1984), cert. denied and appeal dismissed, 471 U.S. 1001, 106 S. Ct. 1860 (1985); 
Gay Alliance of Students v. Matthews, 544 F.2d 162 (4th Cir. 1976); Gay Students 
Organization of the Univ. of New Hampshire v. Bonner, 509 F.2d 652 (1st Cir. 1974). 

*® Gay Rights Coalition, at 70-71 (concurring in part and dissenting in part). 
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regard to the tangible benefits imposes a burden on Georgetown’s 
religious practice sufficient for it to invoke the free exercise Clause’’?’ 
also emphasizes this point. 

Judge Ferren, concurring in part and dissenting in part, resisted 
Judge Mack’s distinction between the intangible benefit of recognition 
and the tangible benefits: ‘‘[C]ompelled ‘University Recognition’ either 
is constitutional in both its aspects or is altogether unconstitutional; 
there is no middle ground.’’** Judge Ferren faulted the lead opinion 
for not discussing ‘‘why compelled provision of tangible benefits for a 
group with an announced cause is not constitutionally equivalent to 
compelled verbal support.’’ * 

Judge Ferren urged, however, that neither providing ‘‘facilities and 
services’ nor even official recognition reflects the university’s approval 
of the group’s activities: ‘‘[B]y definition, even a private university 
proprietor cannot reasonably be associated with any idea it does not 
affirmatively embrace.’’?° Judge Ferren made the interesting point that 
such recognition at most shows official endorsement of the ‘‘groups’ 
right to organize on campus and pursue their own moral agenda.’’*! Of 
course, Georgetown would presumably find offensive to its moral prin- 
ciples any acknowledgment of a homosexual group’s right to pursue 
on that campus its own moral agenda; Georgetown may wish to avoid 
any suggestion that it considers the debate valid. 

With regard to Judge Ferren’s point, it is interesting to note that 
some college students (and at least, at one college, some faculty) protest 
the on-campus interviewing by the Central Intelligence Agency. Ac- 
cording to one student protester, for example, C.I.A. interviewing 
involves ‘‘university complicity with illegal and immoral actions.’’? 
This complaint arises despite the facts that the C.I.A. does not use the 
host campus’ name, the university involved clearly does not purport 
expressly to approve the C.I.A.’s activities, the C.I.A. is on campus 
merely as a result of the same service provided to other potential 
employers of students, and neither university personnel nor any formal 
student organization—therefore, no formal part of the immediate cam- 
pus community—is directly involved in the activity prompting the 
protest. This differs significantly from the South Africa divestment 
issue, in connection with which the university under attack is directly 
investing in the South African economy, a role oom less neutral than 





17 Id. at 31. 

%® Id. at 49 (concurring in part and dissenting in part). Judge Ferren recognized that 
just as Georgetown itself made clear that it viewed having to give tangible benefits also 
as a compelled endorsement, ‘‘the granting of such benefits is just as discretionary with 
the [UJniversity as is the granting of the intangible benefit of recognition.”’ Id. at 52 n.9. 

1° Id. at 54 (concurring in part and dissenting in part). 

20 Id. at 58 (emphasis in original) (concurring in part and dissenting in part). 

21 Id. at 53 (concurring in part and dissenting in part). 

22 Greene, Flushed with Victories in the Divestment Movement, Student Protesters 
Turn Their Attention to the CIA, Chron. of Higher Educ., Dec. 16, 1987, at A25. 
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allowing various employers to interview on campus. One could argue 
that the campus community is directly involved insofar as the students 
seeking jobs with the C.I.A. may, in the eyes of the protesters, be 
acting immorally by interviewing or, at the least, by taking such jobs. 
At least some of the protesters, however, seek merely to force the 
government agency to interview off-campus, and not to prevent the 
interviews. 

The case might be substantially different were only sexual orientation 
exclusive of practice involved, since the Catholic Church does not find 
morally offensive a homosexual orientation upon which the person does 
not act. Georgetown’s President testified that if the group’s purpose 
had been only to promote the legal rights of gay persons, no religious 
conflict would have been presented.?* But Judge Mack made clear that 
at issue was not mere homosexual inclination but homosexual lifestyle.”* 
Most troublesome to the University was the group’s ‘‘stated commitment 
to ‘the development of responsible sexual ethics consonant with one’s 
personal beliefs.’’’ Expert testimony established that under Roman Cath- 
olic doctrine ‘‘responsible sexual ethics are not a question of personal 
belief.’’25 

Are there free speech implications to the provision of facilities and 
services? 

Any required endorsement, of course, could constitute state-com- 
pelled expression prohibited by West Virginia Board of Education v. 


Barnette and Wooley v. Maynard, which invalidated, respectively, a 
state-compelled flag salute and a state-required display of a motto on 
a license plate.2* Furthermore, as Judge Belson stated, the tangible 





23 Gay Rights Coalition, at 18. University President Rev. Timothy S. Healy, S.J., 
indicated that the purposes set forth in the group’s constitution described an organization 
for which recognition would be inappropriate. Id. 

24 The trial judge found that Georgetown’s demand for University Recognition was 
based on its view that ‘‘the gay student organizations, as evidenced by their charters and 
their activities, were participating in and promoting homosexual lifestyles.’’ Id. at 15. 
Moreover, the Human Rights Act defines sexual orientation to include ‘‘preference or 
practice.’’ D.C. CopE § 1-2502(28). 

28 Gay Rights Coalition, at 18. 

26 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 63 S. Ct. 1178 (1942); 
Wooley v. Maynard, 430 U.S. 705, 97 S. Ct. 1428 (1976). The Court in Barnette considered 
a state statute which required public school students to participate in daily public 
ceremonies by honoring the American flag both with words and the traditional salute. 
Disfavoring such an exercise in ‘‘compelled belief,’’ the Court held that ‘‘a ceremony so 
touching matters of opinion and political attitude may [not] be imposed upon an 
individual by official authority under power committed to any political organization 
under our Constitution.’’ 319 US. at 636, 63 S. Ct. at 1187. In Wooley, the Court 
invalidated a New Hampshire statute which criminalized obscuring the figures on state 
license plates. Appellants, members of the Jehovah’s Witnesses faith, objected to the 
state’s ‘‘Live Free or Die’’ motto on moral, religious and political grounds. The Court 
held that the state could not constitutionally require an individual to disseminate an 
ideological message. 430 U.S. at 713, 97 S. Ct. at 1434. Judge Ferren, concurring in part 
and dissenting in part, concluded that the Human Rights Act does not require Georgetown 
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benefits involved here—mostly relating to mailing matters—will be 
particularly helpful in spreading the gay groups’ messages.”’ This of 
course raises serious first amendment considerations beyond those pre- 
sented by the issue of endorsement.”* 

In Abood v. Detroit Board of Education,”® the United States Supreme 
Court held that a union member need not contribute, through compul- 
sory dues, to ideological activities, unrelated to the union’s collective 
bargaining mandate, to which the union member objects. Similarly, 
Georgetown might be entitled to retain that portion of its grants sub- 
sidizing speech of the gay rights groups to which it objects.*° In the 
litigation, however, Georgetown did not contend that the provision of 
the facilities and services constituted ‘‘a forced subsidy of speech’’ to 
which it objected.** Chief Judge Pryor, in concurring opinion, stated 
that nothing in the Act forces Georgetown affirmatively to support the 
goals or activities of the groups. Therefore, the judge concluded, 
Georgetown need not grant the groups funds for advocacy purposes 
nor even lend the groups its name.*? 

How does one balance the District’s interest and Georgetown’s? 

Presumably the jurisdiction passing the challenged law does not have 
the final say on what is a sufficiently compelling interest to outweigh 
a claim of free exercise of religion. To hold otherwise would provide 
local jurisdictions a virtual veto over the constitutional right to the free 
exercise of religion. Courts must have the power to assess this question 
of law on factors beyond that jurisdiction’s own assertion.** As the 





to espouse any view or to intimate even a neutral opinion, because a ‘‘legal requirement 
that Georgetown make its university-wide forum available on a nondiscriminatory basis 
to all [students] of the university does not . . . imply in any way that the university. . . 
has a position—pro, con, or neutral—on any particular message a student group happens 
to spread.’’ Gay Rights Coalition, at 58 (concurring in part and dissenting in part). 

27 Gay Rights Coalition, at 69 n.15 (concurring in part and dissenting in part). 

28 See id. at 76-78. Judge Belson, calling attention to the types of communication 
which might be indulged in by the groups, referred to several flyers, appended to the 
opinion, propagated by ‘‘The Gay Peoples Alliance of GWU.’’ Though clearly not obscene, 
the posters are of the sort whose display the University might wish to prohibit or, at the 
very least, not subsidize, regardless of the student group involved. 

29 431 U.S. 209, 97 S. Ct. 1782 (1977). 

3° Judge Mack noted that ‘‘Abood nowhere stands for the proposition that forced 
subsidization of speech is always unconstitutional,’’ and that ‘‘[e]ven if Abood applied, 
it would mean at most that the tangible benefits could be withheld up to”’ the ‘‘proportion 
of those endeavors, if any, . . . devoted to advocacy of the specific theory of sexual 
ethics to which Georgetown objects.’’ Gay Rights Coalition, at 26 n.21. 

3 Id. 

32 Id. at 40 (concurring opinion). Indeed, Georgetown students who are not members 
of the groups could argue that the legislation, to the extent it forces them to support 
(through their tuition payments) the gay groups, violates their first amendment rights. 
Cf. Galda v. Rutgers, 722 F.2d 1060 (3d Cir. 1985), cert. denied, 106 S. Ct. 1375 (1986). 

For more on the use of Georgetown’s name, see text accompanying notes 88-91, infra. 

3° “The Council’s strong feelings do not resolve the issue whether its ban on sexual 
orientation discrimination represents a compelling governmental interest. That is a 
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United States Supreme Court observed in Wisconsin v. Yoder, ‘‘[O]nly 
those interests of the highest order . . . can overbalance legitimate 
claims to the free exercise of religion.’’** 

Moreover, these interests should not be balanced in the abstract. One 
should not confuse the government’s interest in denying a particular 
exemption with ‘‘its generalized interest in maintaining the underlying 
rule or program.’’*> As Judge Belson said, dissenting in part: 


Indeed, in deciding what weight to assign to that interest, the 
most pertinent question is not simply whether the District’s interest 
in proscribing sexual orientation discrimination is, in the abstract, 
compelling. Rather, it is how important this application of the 
Human Rights Act is to the accomplishment of that interest.** 


The result could depend on whether a court takes the approach of 
United States v. Lee®” (weighing against an assertion of free exercise 
the state interest in the tax system as a whole) or that of Wisconsin v. 
Yoder* (looking not at the state’s interest in compulsory education as 
a whole but rather its interest in just two years’ education of a relatively 
few students). Here, like in Yoder, an exemption would be relatively 
non-recurrent and would therefore not significantly undermine D.C.’s 
governmental interest. Nonetheless, it must be noted that the United 
States Supreme Court may be ‘“‘retreating from its recent generosity in 
approving religious exemptions from laws of general applicability.’’*° 
The gay students apparently sought through University Recognition 
tangible facilities and services, not approval.*: To hold for Georgetown, 





question of law and ‘[ijt is emphatically the province of the judicial department to say 
what the law is.’’’ Id. at 33 (quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 
(1803)). Judge Belson similarly noted that ‘‘the act of a state legislature cannot, of itself, 
establish that the interest is so compelling as to override competing constitutional rights.”’ 
Id. at 73. However, Judge Newman noted that ‘‘[wJhile the ultimate constitutional question 
is, of course, for the judiciary alone to decide, the kind of legislative-like weighing of 
interests revealed by the lead opinion is inappropriate here.’’ Id. at 41 (concurring 
opinion). 

%¢ 406 U.S. 205, 215, 92 S. Ct. 1526, 1533 (1972) (quoted in Gay Rights Coalition, at 
32). In Yoder the Court held that the state’s interest in its system of compulsory education 
did not override the right of the Amish to educate their children at home after the 
elementary school years. Id. 

38 Gay Rights Coalition, at 43 n.4 (concurring opinion) (citing L. TripE, AMERICAN 
CONSTITUTIONAL LAW § 14-10, at 855 (1978)). 

36 Id. at 73 (emphasis added) (concurring in part and dissenting in part). 

37 455 U.S. 252, 102 S. Ct. 1051 (1982) (rejecting Amish employers’ challenge, under 
free exercise clause, to Social Security tax). 

3% 406 U.S. at 221-29, 92 S. Ct. at 1536-40. 

38 See Oaks, Separation, Accommodation and the Future of Church and State, 35 
DEPAUL L. REv. 1, 17 (1985). 

© Id. at 15. 

«| “‘The gay students and their associations do not ask for more than equal access to 
the incidental facilities and services. . . . [T]hey do not seek university approval.’’ Gay 
Rights Coalition, at 20 n.16 (citing Appellants’ Supplemental Brief at 3) (emphasis in 
original). 
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therefore, may cause gay rights a relatively insignificant loss—certain 
privileges relating to the receiving and sending of mail, and the right 
to apply. for university funding.*? (Indeed, to the extent that the gay 
groups really sought not only the tangible benefits but validation, to 
that same extent the argument that the provision of the facilities and 
services implies endorsement gains validity.) The mere loss of mail- 
related privileges and the right to apply for funding may not go to the 
heart of the problem targeted by the D.C. Council. On the other hand, 
the loss to Georgetown is a serious one, one directly related to a central 
religious concern—not subsidizing, or even impliedly approving ho- 
mosexual activity.** The support here threatens a ‘‘core value’’ of the 
faith; it is not merely an inconvenience to the faithful. 

Georgetown’s interest differs substantially from that of the university 
in Bob Jones University v. United States.** At stake for Bob Jones 
University was only funding which, while of course important, does 
not as inevitably and directly implicate religious beliefs—Bob Jones 
University presumably would not violate its religious principles by 
operating without its tax exemption.** Similarly, if the District of 





* Cf. Gay and Lesbian Students Ass’n v. Gohn, 656 F. Supp. 1045, 1056 (W.D. Ark. 
1987): ‘‘[T]he denial of funding to any group will have an impact, but it will not prevent 
the organization from advocating its views.”’ 

* Judge Belson, concurring in part and dissenting in part, noted that ‘‘[florcing 
Georgetown to subsidize the dissemination of a doctrine of sexual ethics deemed immoral 
by the Catholic Church is a direct burden on its free exercise rights.’’ Id. at 74 n.19. 

** See L. TripE, AMERICAN CONSTITUTIONAL LAW § 14-12 at 1248 (2d ed. 1988). But see 
Gay Rights Coalition, at 45 (concurring opinion), stating that, since Georgetown did not 
maintain that ‘‘discrimination . . . is a tenet of its faith,’’ provision by it of facilities 
and services on an equal basis ‘‘works, at most, an indirect infringement of its religious 
interests’ (emphasis in original). 

Cf. Hafen, Institutional Autonomy in Public, Private, and Church-Related Schools, 
Thos. J. White Center on Law and Government, Notre Dame Law School (Oct. 14, 1987) 
(unpublished), at 26: ‘‘[P]rivate colleges have larger reasons to pursue autonomy than 
the desire to cover up some kind of invidious discrimination.”’ 

4s 461 U.S. 574, 103 S. Ct. 2017 (1983). The Supreme Court in Bob Jones approved 
the denial of tax-exempt status to the private university because it rejected applicants 
engaged in an interracial marriage or known to advocate interracial marriage or dating. 
“Discrimination on the basis of racial affiliation and association is a form of racial 
discrimination.’’ 461 U.S. at 605, 103 S. Ct. at 2035-36. 

«© The Court said in Bob Jones that although ‘‘denial of tax benefits will inevitably 
have a substantial impact on the operation of private religious schools, [it] will not 
prevent those schools from observing their religious tenets.’’ Id. at 603-04, 103 S. Ct. at 
2034-35. See Gay Rights Coalition, at 74 n.19 (concurring in part and dissenting in part). 
In this vein, it is interesting to note that Georgetown has accepted federal funds for 
various purposes, representing, as required by statute, that no project assisted with those 
funds shall ever be used for sectarian activity. Judge Ferren stated: ‘‘I do believe the 
[U]niversity’s acceptance of federal funds under this condition amounts to a representation 
on which students reasonably can be expected to rely, that sectarian concerns will not 
derogate from the tolerance of all points of view reasonably to be expected in a university 
community—especially from a governing authority that manifestly is wiiling to expand 
its facilities, and thus its educational mission, with the help of public money.’’ Gay 
Rights Coalition, at 58 n.13 (concurring in part and dissenting in part). 
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Columbia Council merely concluded that it did not want to provide 
funding for any university not adhering to the nondiscrimination pro- 
visions, the University’s case would be substantially weaker.*’ 

The reverse situation might present itself if Georgetown protested 
that sales taxes collected in its bookstore or cafeteria were being used 
in part to support the District of Columbia Commission on Human 
Rights, which in turn was enforcing gay rights. In such a case, the 
University’s interest would be much more tangentially implicated. So 
too, if the University asserted a right to prevent homosexuals merely 
from walking on its campus or using its cafeteria, any asserted injury 
to the University’s interest would be quite diffuse while the affront to 
gays would be one directly targeted by the legislation. 

Another perspective reveals Georgetown’s interest as a constitutional 
one, reflecting fundamental rights of free speech and free exercise, and 
D.C.’s as a merely statutory one.** All other things being equal, this 
would suggest the superiority of Georgetown’s interest, even though 
the asserted governmental interest in free exercise cases has often been 
statutorily created.*® Would it not be different if race, constitutionally 
accorded a favored place, were the governmental counterbalance? 

Indeed, even within the Human Rights Act construct, it is difficult 
to believe, despite the lead opinion’s assertion to that effect,°° that 
all protected classes (thirteen in all) are equally the object of the 


Council’s interest.5' Concerns about racial discrimination are promi- 
nently and directly reflected not only in landmark constitutional 
cases (witness the strict scrutiny of racial classifications demanded 
by equal protection jurisprudence),*? but also in the very text of the 





47 Violations of the D.C. law could occasion a loss of funding, occupancy permits, 
and other city licenses. See Washington Post, Feb. 12, 1988, at C1, col. 3 and C2, col. 
6; New York Times, April 2, 1988, at 7, col.1. 

4® Judge Belson determined that, because Georgetown asserted constitutional rather 
than statutory rights, ‘‘the District’s interest in preventing the asserted sexual orientation 
discrimination . . . is outweighed by Georgetown’s interest in not endorsing and 
subsidizing activities and an ideological message repugnant to its religious creed.’’ Gay 
Rights Coalition, at 74 (concurring in part and dissenting in part). 

‘‘fRJjeligious liberty is a distinct value warranting independent and preferred protec- 
tion.’’ Oaks, supra note 39, at 22 (emphasis added). 

4 See, e.g., United States v. Lee, 455 U.S. 252, 102 S. Ct. 1051 (1982); Wisconsin v. 
Yoder, 406 U.S. 205, 92 S. Ct. 1526 (1972); Prince v. Massachusetts, 321 U.S. 158, 64 
S. Ct. 438 (1944); Bethel Baptist Church v. United States, 629 F. Supp. 1073 (M.D. Pa. 
1986). 

80 See Gay Rights Coalition, at 32: ‘‘In the Council’s view, all forms of discrimination 
based on anything other than individual merit are equally injurious... .”’ 

51 Judge Belson found it doubtful that ‘‘the eradication of discrimination based upon 
source of income or personal appearance was meant to be as compelling an interest as 
the eradication of discrimination based upon race.’”’ Id. at 72 (concurring in part and 
dissenting in part). 

82 See San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 16, 93 S. Ct. 1278, 
1287 (1973); Graham v. Richardson, 403 U.S. 365, 372, 91 S. Ct. 1848, 1852 (1971); 
Loving v. Virginia, 388 U.S. 1, 9, 87 S. Ct. 1817, 1822 (1967); McLaughlin v. Florida, 
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Constitution.** Again, reference to Bob Jones, which involved racial 
discrimination, a heavily disfavored practice, is helpful.5¢ Of course, 
as Judge Newman pointed out, ‘‘an interest need not be identical in 
weight to some other compelling interest to be compelling itself.’’® 

Even aside from constitutional considerations, race would seem to 
be, in the eyes of the Council, a superior concern. Race, like gender, 
is usually immediately apparent and therefore a ready basis for discrim- 
ination. Sexual orientation, on the other hand, whether homosexual, 
bisexual or heterosexual, is very often—indeed usually—unknown to 
those with whom one deals unless one chooses to reveal it. Thus, 
discrimination with regard to sexual orientation may not be as pervasive 
or as common as that with regard to race. This comparison may have 
special meaning in light of the District of Columbia’s racial composition. 
Once perceived, however, homosexuality may yield a more likely and 
an especially virulent discrimination. 

Perhaps relevant as well is that very few jurisdictions (and apparently 
only one state, Wisconsin*®*) have included sexual orientation within a 
comprehensive anti-discrimination scheme.*’ Relatively recently, the 
United States Supreme Court, in Bowers v. Hardwick, held that 
Georgia’s statute, facially criminalizing sodomy even in the privacy of 
one’s home and between consenting adults, did not violate the funda- 
mental privacy rights of homosexuals.** Although not directly appli- 
cable here, Bowers reflects on the part of our highest Court an attitude 


quite unlike the receptivity it has manifested toward claims brought by 
racial minorities. Indeed, as Bowers pointed out, until 1961 all fifty 
states prohibited sodomy and, as of 1986, twenty-four states and, 
tellingly enough, the District of Columbia itself attached criminal pen- 
alties to even private sodomy between consenting adults.® 





379 U.S. 184, 192, 85 S. Ct. 283, 288 (1964); Korematsu v. United States, 323 U.S. 214, 
216, 65 S. Ct. 193, 194 (1944). 

53 See U.S. Const. amend. XV, § 1. 

5¢ ‘Racial discrimination in education violates a most fundamental national public 
policy, as well as rights of individuals.’’ 461 U.S. at 593, 103 S. Ct. at 2021 (cited in 
Gay Rights Coalition, at 74 n.19 (concurring in part and dissenting in part)). 

55 Gay Rights Coalition, at 46 (concurring opinion). 

56 See Wis. Stat. ANN. § 111.31(1) (West 1982) (prohibiting discrimination based upon 
sexual orientation). 

8’ Gay Rights Coalition, at 72 (concurring in part and dissenting in part). 

5° 106 S. Ct. 2841 (1986). 

5° Gay and Lesbian Students Ass’n v. Gohn, 656 F. Supp. at 1057: ‘‘[Bowers] lends 
support to the idea that homosexuality is not a suspect class.’’ But see Gay Rights 
Coalition, at 2925 (‘‘[S]exual orientation appears to possess most or all of the character- 
istics that have persuaded the Supreme Court to apply strict or heightened constitutional 
scrutiny to legislative classifications under the equal protection clause’’); and Watkins 
v. U.S. Army, 837 F.2d 1428 (9th Cir. 1988). 

6° Bowers, 106 S. Ct. at 2845 (citing Survey on the Constitutional Right to Privacy in 
the Context of Homosexual Activity, 40 U. Miami L. REv. 521, 524 n.9 (1986)). 

Interestingly, the trial court in the Georgetown case found that ‘‘because there is no 
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On the other hand, the interest that Georgetown asserts is an insti- 
tutional one rather than a directly personal one, although, to be sure, 
individual students, members of the faculty, alumni and members of 
the board of trustees may feel immediately affected by the Act’s re- 
quirements.*: Nonetheless, given Georgetown’s position of leadership 
and visibility, its free exercise claim relating to endorsement carries a 
special weight. Also, institutional situations implicate rights of asso- 
ciation. 

The interest of the gay students too is a corporate one, since it is the 
student organizations themselves, not individual students, that are 
complaining. Of course, individual students are affected insofar as they 
might not have the same rights through their groups as other students 
have through theirs. And here too, associational rights are implicated. 

An intriguing concern is whether, in any balancing, Georgetown’s 
interest in not expressly or impliedly endorsing the gay groups’ lifestyle 
must be discounted by the prospect that the statute, and ultimately the 
courts, will require it to give the tangible benefits (or even formal 
recognition) to the groups. (This presents one of the rare cases in which 
the court’s potential holding is one of the facts of the case.) Surely to 
a large extent the University will be seen less to endorse, and will see 
itself less to endorse, the gay groups if the law makes the University 
do whatever it resists doing on the ground of impliedly approving the 
groups’ outlook and lifestyle. Nonetheless, the reduced perceptions of 
approval occasioned by the law’s command in such cases cannot erase 
the quite separate injury inflicted by compelling one to make a statement 
contrary to the dictates of one’s conscience. It is instructive to note 
that such a reduced perception of approval did not validate the state’s 
requiring the flag salute in West Virginia Board of Education v. Barnette 
or the license plate display in Wooley v. Maynard. 

Would the court have viewed the case differently if Georgetown had 


more loudly and consistently objected to the gay groups and their 
activities? 





‘national’ policy requiring state intervention in matters relating to sexual orientation, the 
Human Rights Act does not further any ‘compelling’ governmental interest which could 
outweigh the burden on [Georgetown’s] religious exercise.’’ Gay Rights Coalition, at 15- 
16. Of course, not only a national policy can constitute a compelling state interest. See 
id. at 38 n.25, 46 (concurring opinion). See Gay and Lesbian Students Ass’n v. Gohn, 
656 F. Supp. at 1056 (‘‘To date there has not deveioped any firm policy concerning the 
constitutional value in sexual preference nondiscrimination.’’). 

61 See generally Hafen, supra note 44, and Finkin, On ‘“‘Institutional’’ Academic 
Freedom, 61 Texas L. REv. 817, 820-21, 828-29, 849, 851, 854 (1983). ‘‘Solicitude for a 
church’s ability to [engage in its own self-definition] reflects the idea that furtherance of 
the autonomy of religious organizations often furthers individual religious freedom as 
well.’’ Corporation of Presiding Bishops of Church of Jesus Christ of Latter-Day Saints 
v. Amos, 107 S. Ct. 2862, 2871 (1987) (Brennan, J., concurring) (quoted in Hafen, supra 
note 44, at 15). 

82 See note 26, supra. 
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After all, Georgetown apparently did not object to the groups’ for- 
mation on campus, and allowed the Student Activities Commission to 
recognize the undergraduate group. According to a memorandum from 
the Associate Dean of Student Affairs, the 


University has acknowledged in a supportive way its gay students. 
These students may continue to organize, to express opinions, to 
publicize educationally related events. Gay students may use Uni- 
versity facilities for educationally related purposes such as meet- 
ings, discussion groups, speakers, etc. The office and services of 
the Director of Student Activities are available to gay students for 
help and assistance in planning educationally related programs. 


The lead opinion took into account the benefits which Georgetown 
willingly bestowed on the gay groups in finding that the burden on 
the University’s religious freedom did not outweigh the District’s ‘‘com- 
pelling interest.’’** Moreover, both in its dealings with the student 
groups involved and, apparently, in the litigation, Georgetown sought 
essentially to avoid official recognition. The University referred to the 
tangible benefits as ‘‘relatively insignificant.’’* It therefore did not 
emphasize any stake in avoiding the implied endorsement which might 
attend the provision of ‘‘facilities and services.’’ As Judge Mack pointed 
out, the ‘‘case has been litigated throughout on an ‘all or nothing’ 
basis.’’® 

Would it have been different if Georgetown did not recognize other 
groups with a broad range of views? 

Judge Mack pointed out that only groups composed mainly of ho- 
mosexuals were ever denied University Recognition.*” To be sure, the 
University recognized groups like the Women’s Rights Collective and 
the Women’s Political Caucus. But these groups, although potentially 
dealing in ideas that contravene Catholic moral doctrine, address many 
issues not going to the heart of that doctrine. Indeed, one member of 
the Women’s Political Caucus testified that the group ‘‘had not and 
could not take a pro-abortion position’’ because of the Catholic Church’s 
stand on that issue. She also stated that the group published no views 
contrary to Catholic doctrine and did not vote on positions inconsistent 
with that doctrine.® 

Would the court have ruled the same way with regard to any reli- 
giously-affiliated organization covered by the Act? 





8’ Gay Rights Coalition, at 11. 

&¢ Id. at 38. Georgetown, in fact, had never objected to the gay groups’ meeting on 
campus. Id. 

6s Id. 

8° Id. at 20 n.16. Indeed, ‘‘[a]t no stage of this litigation have the parties requested 
that the ‘endorsement’ and the tangible benefits be treated separately.’’ Id. 

©” Id. at 27. 

ss Id. at 18. 
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The lead opinion did recognize Georgetown’s religious tradition and 
affiliation, pointing out that it is one of but two Pontifical universities 
in the country, a status granted by decree of the Holy See.® It went 
on to note, however, that ‘‘[djespite its historical identification with 
the Roman Catholic Church, Georgetown University’s professed inten- 
tion is to provide a secular education, albeit one that is informed by 
Christian values.’’”° Indeed, no religious creed is imposed on faculty 
or students, and even the two theology courses required of all under- 
graduates need not ‘‘be taught from the Catholic perspective.’’”’ In one 
annual report, the President of Georgetown stated that ‘‘[e]ducation 
remains principally a secular business and the university is a secular 
entity with a clear secular job to do. The Church, however, can deeply 
influence how that secular job is done.’’7 

Conceivably, then, the court would have a warmer response to the 
religious exercise defense of a purely religious educational institution— 
say a Bible school or a seminary. Here, perhaps, the District’s objective 
of eradicating discrimination on the basis of sexual orientation would 
not constitute a compelling governmental interest outweighing the 
institution’s free exercise claim. 

Even Judge Ferren, who would require Georgetown to grant official 
recognition to the groups, stressed that Georgetown was ‘‘a typical 
private university marketplace of ideas, which inherently stands for 
freedom of expression.’’”? That marketplace, Judge Ferren argued, ‘‘is 
analogous, for constitutional purposes, to the shopping center in [Prune- 
yard Shopping Center v. Robins].’’* Surely a seminary or Bible school 
would not meet that description. 

Could Georgetown or any other such institution in the District of 
Columbia avoid the compulsion of the Human Rights Act with regard 
to tangible benefits by withholding such benefits from all student 
groups? 

The Act seems to require only that the educational institution not 
discriminate on the basis of any characteristic falling within the pro- 
tected classes; if Georgetown gave no such benefits to any student 
group, it presumably would not be discriminating on the basis of sexual 
orientation or any other factor within the protection of the statute. For 
example, it might leave to its Student Activities Commission the role 
of ‘‘recognizing’’ student groups and any funding of them. 





89 Td. at 6-7. 

70 Id. at 7. The University’s founder, Rev. John Carroll, S.J., insisted from the very 
beginning in 1789 that Georgetown be open to students of every religious persuasion. 
Id. 

Id. 

Id. at 8 (quoting GEORGETOWN UNIVERSITY, ANNUAL REPORT 4-5 (1981)). 

Id. at 57 (concurring in part and dissenting in part). 

Id. at 57-58. In Pruneyard, 447 U.S. 74, 100 S. Ct. 1235 (1980), the United States 
Supreme Court held that the first amendment rights of a shopping center owner did not 
justify barring pamphleteers from exercising their own free speech rights in the common 
areas open to the public. 
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Similarly, could Georgetown protect its asserted interests by passing 
a regulation, applicable to all student groups, that no group or member 
of such a group may encourage or participate in any activity that 
contravenes Roman Catholic moral teaching? 

Such a regulation, applicable to all, would seem not to discriminate 
on the basis of sexual orientation. That such a rule need not be viewed 
as a pretext for discrimination against gays is reflected in the fact that, 
even if there were no homosexuals or homosexuality, one would not 
be surprised to find such a rule at a Catholic institution such as 
Georgetown. Of course, some groups may be more likely to run afoul 
of the rule than others. Also, a court could find that because the rule 
directly prohibits a homosexual lifestyle it is inconsistent with the 
statute, or that, in any event, the regulation has a disparate impact on 
a protected class, i.e., homosexuals.’> Interestingly, the Act prohibits 
‘‘faJny practice which has the effect or consequence of violating any of 
the provisions of [the Human Rights Act].’’* In any event, Judge Mack 
seemed to close off this avenue: 


[If the homosexual status of group members entered into George- 
town’s assessment of the ‘‘purposes and activities’ of the student 
groups, albeit unconsciously, the denial of tangible benefits was 
itself based on sexual orientation. Put differently, it would be 
irrelevant that Georgetown saw itself as doing nothing more than 
applying neutral guidelines established by ‘‘Recognition Criteria’’ 
if sexual orientation had in fact influenced how those standards 
were applied.”’ 


It is doubtful whether, in the foreseeable future, Georgetown could take 
any such action without being seen to have been influenced by the 
sexual orientation of the two groups involved in the litigation. 

Still, the lead opinion stressed that one of the two groups involved 
had no express purpose relating to the development of sexual ethics; 
its purposes included ‘‘an asexual commitment to serving the broad 
range of needs experienced by homosexual students, but no statement 
as to the propriety of homosexual conduct.’’’® Therefore Georgetown’s 
objection to that group, the opinion concluded, must have been based 
at least partially on the sexual orientation of the student members. 


By objecting to the student groups’ assumed connection, ‘‘by 
definition,’ to a ‘‘full range of issues’’ associated with the ‘‘gay 





7s The lead opinion’s language is unclear: ‘‘Under [D.C. Cong § 1-2532 (1987)], despite 
the absence of any intention to discriminate, practices are unlawful if they bear dispro- 
portionately on a protected class and are not independently justified for some non- 
discriminatory reason.’’ Gay Rights Coalition, at 29. 

7° D.C. Cope § 1-2532 (1987). 

7” Gay Rights Coalition, at 67 (concurring in part and dissenting in part). 

78 Id. at 27-28. 
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movement’’ [phrases in quotes taken from the letter of a University 
Dean], rather than to specific ‘‘purposes and activities’ inconsis- 
tent with its Roman Catholic tradition, Georgetown engaged in 
the kind of stereotyping unrelated to individual merit that is 
forbidden by the Human Rights Act.” 


This implies that treating the groups differently because of purposes 
and activities that run counter to Church doctrine, as opposed to the 
sexual orientation of the groups’ members, would not be discrimination 
within the Act. Judge Mack stated: ‘‘By failing to confine its objections 
to ‘purposes a..d activities’ which it found offensive for reasons inde- 
pendent of the sexual orientation of the students, Georgetown discrim- 
inated.’’®° After all, a group containing both heterosexuals and 
homosexuals might advocate conduct thought immoral by the Church. 
Judge Belson argued that the Human Rights Act does not prohibit 
discrimination against persons because of their advocacy, but only 
because of their sexual orientation.*: Judge Ferren disagreed, contending 
that what one says is part of what one is.* The distinction the lead 
opinion draws may be a difficult one to apply, however. In any event, 
as that opinion further points out, the effects clause of the Human 
Rights Act®* also bars unintentional discrimination. 

Apparently Georgetown interposed such a defense. It argued ‘‘that 
its denial of ‘University Recognition’ was not ‘on the basis of’ the 
sexual orientation of the students, but rather on account of the ‘purposes 
and activities’ of the particular organizations they had formed.’’** Fur- 
ther, the trial court had found that the University would withdraw its 
formal recognition from any group taking part in more than ‘“‘isolated 
instances’’ of activity inconsistent with Church teachings.** The argu- 
ment would have been more persuasive, however, in the context of a 
generally-applicable rule focusing on any conduct directly countering 
Roman Catholic teachings or any direct encouragement of such conduct. 

Interestingly, the statute sets out: ‘‘Any practice which has a discrim- 
inatory effect and which would otherwise be prohibited by this chapter 
shall not be deemed unlawful if it can be established that such practice 





79 Id. at 29. 

0 Id. at 30 (emphasis in original). 

81 Id. at 65 (concurring in part and dissenting in part) (‘‘Sexual orientation’’ defined 
in D.C. Cope § 1-2502(28) (1987) as ‘‘male or female homosexuality, heterosexuality and 
bisexuality, by preference or practice’’). 

82 Judge Ferren concluded that ‘‘one’s speech is an essential part of who one is as a 
person and thus reflects one’s preference or practice.’’ Id. at 47 (concurring in part and 
dissenting in part). 

8 D.C. Cope § 1-2532 (1987) provides: ‘“‘Any practice which has the effect or conse- 
quence of violating any of the provisions of this chapter shall be deemed to be an 
unlawful discriminatory practice.’’ 

® Gay Rights Coalition, at 14. 

8s Id. at 19. 
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is not intentionally devised or operated to contravene the prohibitions 
of this chapter and can be justified by business necessity.’’** Even if, 
therefore, such a generally-applicable regulation ‘‘would otherwise be 
prohibited by’’ the chapter, which is not at all clear, it might survive 
as a business necessity. However, the Code provision is extremely 
demanding in this regard, restricting business necessities to cases in 
which, without the exception, ‘‘such business cannot be conducted.’’®’ 
Although it is difficult to believe that the drafters intended a literal 
application of this limitation, as opposed to a formulation that would 
preclude the casual invocation of the exception, Georgetown presum- 
ably could not qualify under it; there is every reason to believe that 
the University can continue to function even under what it perceives 
to be an inappropriate statute. 

This exception for ‘‘business necessity’’ might come into play were 
the Roman Catholic Church, in light of the Human Rights Act’s re- 
quirements, to insist that Georgetown no longer proclaim itself Catholic, 
or to deny Georgetown’s teachers the authority to teach Catholic the- 
ology. Neither of these seems a likely scenario. 

Could Georgetown prohibit all groups that are based on a sexual 
preference? 

Georgetown could argue that this posture indeed reflects the irrele- 
vance of sexual preference, a policy presumably consistent with the 
Human Rights Act. Moreover, such a policy would treat all sexual 
preferences equally. With regard to groups based on a sexual preference, 
therefore, no one sexual preference would be treated worse than an- 
other. On the other hand, the gay rights groups, for example, would, 
if prohibited from organizing on campus, be treated differently from 
others wanting to organize for reasons unrelated to sexual orientation. 
The answer might depend on whether the ordinance merely prohibits 
discrimination among sexual preferences or, as is more likely, taking 
any action based on sexual preference, even if all sexual preferences 
are treated alike, although differently from other categories. 

May the gay groups use the University’s name? 

The groups now use the Georgetown name. Although Gay Rights 
Coalition did not purport to decide whether the groups are entitled to 
use the name, some of the judges indicated that the groups are so 
entitled.** If Georgetown allows other groups to use the name, would 





8° D.C. Cope § 1-2503(a) (1987) (emphasis added). 

87 Id. (emphasis added). 

*° The tria! court dismissed Georgetown’s counterclaim seeking to prevent the student 
groups from using ‘‘Georgetown University’’ in their names, and Georgetown did not 
appeal the dismissal. Judge Mack noted that ‘‘[t]hat issue is not before us,’’ and therefore 
hazarded no opinion, expressly or impliedly, on it. Gay Rights Coalition, at 14 n.12. 
Judge Pryor, however, concluded that Georgetown’s refusal to allow the student groups 
to use its name is not unlawful discrimination. Id. at 40 (concurring opinion). Judge 
Ferren, joined by Judge Terry, concluded that the gay groups may continue to use the 
Georgetown University name. Id. at 48 n.3 (concurring in part and dissenting in part). 
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not the denial of such use to the gay groups be within the D.C. Code’s 
prohibition of restrictions, on the basis of sexual orientation, concerning 
the ‘‘use of, or access to, any of its facilities and services . . .’’?8° On 
the other hand, Judge Belson argued, use of the name gives the groups 
the very endorsement the court denied it.*° Interestingly, the gay groups, 
in their settlement with the University following the Court of Appeals 
decision, agreed that all literature distributed by them would ‘‘contain 
a disclaimer noting that their views ‘are not endorsed by Georgetown 
University.’’’™ 

What kind of disclaimers may Georgetown make with regard to the 
student groups? 

None of the judges contested Georgetown’s right to make whatever 
statement it wishes about the student groups’ ideas.*? But may the 
University publish, in the section of its student handbook dealing with 
student groups, that it strongly disapproves of the gay rights organi- 
zations, wishes they had not been organized, objects to any practice or 
encouragement of a homosexual lifestyle, and grants tangible benefits 
to the groups only because a court so requires? Would not this deny 
the group the same ‘‘facilities and services’’ (an untainted listing) given 
other students? Would not this cause the student groups more humil- 
iation and reflect more stereotyping than withdrawing tangible benefits? 
Would this create a ‘‘hostile environment’ illegal under the Act?®* Yet 
to deny Georgetown the right to such expression would ironically result 
in the gay groups having greater freedom to use Georgetown’s resources 
for speech relating to homosexuality than Georgetown itself. Also, such 
expression may be at least impliedly within the settlement’s provision 
concerning disclaimers. 

How far would the court go in enforcing the Act against the perceived 
interests of Georgetown? 

The Act’s provisions relating to sexual orientation and to gender 
present the potential for conflict with Georgetown’s religious interests 
in a number of other areas. Would the Act require Georgetown to 
subsidize a group ‘‘that advocated or purposely facilitated fornication 





D.C. Cope § 1-2520 (1987). 
Gay Rights Coalition, at 63 n.3 (concurring in part and dissenting in part). 
* New York Times, April 2, 1988, at 7, col. 1. 

Judge Ferren noted that ‘‘the Human Rights Act does not get in the way of 
Georgetown’s first amendment right to make any statement it wants to make condemning 
the views of a group of its own students.”’ Id. at 59 (concurring in part and dissenting 
in part). Judge Terry concluded that the University may accompany any grant of ‘‘Uni- 
versity Recognition’’ with a public statement of its position. Id. at 75 (concurring in part 
and dissenting in part). 

93 See id. at 50 (concurring in part and dissenting in part) (alluding to Meritor Savings 
Bank, FSB v. Vinson, 477 U.S. 57, 106 S. Ct. 2399, 2409 (1986)). 

% See text accompanying note 91, supra. A principal University negotiator said the 
settlement ‘‘allowed the university ‘to speak out against [the groups’] views if it chooses 

to.’’” New York Times, April 2, 1988, at 7, col. 1. 
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or adultery,’’ on the grounds that such activity reflected the heterosex- 
ual orientation of the group’s members? *% 

The employment section of the statute prohibits discrimination, on 
the basis of any of the protected characteristics, in hiring, firing or 
conditions of employment. The Act does provide, with regard to 
employment, an exception for ‘‘any organization operated for charitable 
or educational purposes, which is operated, supervised or controlled 
by or in connection with a religious . . . organization.’’*” On the 
assumption that Georgetown does come within that rubric, however, 
the exception extends only to preferences on the basis of religion, not 
to those on the basis of sexual orientation.*%* Indeed, this express 
exception seems to make clear that the Act intended none with regard 
to sexual orientation.” 

Would Georgetown, under the employment provision, be required to 
employ, say for one of its counseling positions or for a teaching position 
in the theology department, an avowed and openly practicing homo- 
sexual? Is the University’s interest in this situation so much stronger 
than in the Gay Rights Coalition situation that the courts would find 
its first amendment argument persuasive? Clearly, the reasoning and 
result in Gay Rights Coalition make finding against the University in 
the employment hypothetical relatively easy. 

The Act also prohibits employment discrimination on the basis of 
sex, which is defined to include ‘‘discrimination on the basis of preg- 
nancy, childbirth, or related medical conditions.’’**°° Would the Uni- 
versity be prohibited from discharging a counselor or theology teacher, 
for example, who repeatedly became pregnant out of wedlock or who 
repeatedly had abortions? 

It is possible, but highly unlikely, that the Act, insofar as it intends 
to ‘‘secure an end .. . to discrimination for any reason other than that 
of individual merit . . .’’,°* would be read to imply a bona fide 
occupational qualification (BFOQ).’* This argument, though buttressed 
by the limitation of the Act’s protection to persons ‘‘otherwise quali- 
fied,’’*°? seems contrary to legislative intent. First, the Act states that 





*s Gay Rights Coalition, at 66. Judge Belson concluded: ‘‘Both this hypothetical group 
and the groups before us can properly be denied endorsement and subsidy by a religious 
institution because of their sponsorship and promotion of acts that the institution 
considers immoral, rather than on the basis of their members’ status as homosexuals, 
heterosexuals, or bisexuals.’’ Id. (concurring in part and dissenting in part). 

%° D.C. Cope § 1-2512 (1987). 

87 Id. at § 1-2503(b). 

° Id. 

* Cf. Gay Rights Coalition, at 43 (concurring opinion). 

1 D.C. Cope § 1-2505(a) (1987). 

101 See id. § 1-2501. 

102 For an example of a statutorily-created BFOQ, see Title VII of the Civil Rights Act 
of 1964, 42 U.S.C. § 2000(e)-2(e) (1981). 

103 D.C. Cope § 1-2520(1). The University made a similar argument. The lead opinion 
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the discrimination it seeks to prohibit includes that based on sex or 
sexual orientation. Moreover, the BFOQ concept is so common in 
employment statutes today that a court might reasonably conclude that 
the D.C. Council would have included one if it had intended one. 
Further, as indicated earlier, the legislation’s specific exception for 
religious preference in employment suggests that no other employment 
exception was intended. Finally, both the language and the tenor of 
the statute indicate that the Council saw sex or sexual orientation as 
almost never merit-related. 

Who won? 

It is not clear which side, if any, ‘‘won.’’** The student groups may 
have won, since they apparently sought only the tangible benefits that 
accompany University Recognition, tangible benefits that will allow 
them to communicate better and to apply for University funding.’ To 
the extent that the groups also sought validation, their victory was 
tempered by the court’s denial of University Recognition. As noted 
earlier, however, considerable validation comes through the securing 
of even the tangible benefits and, incidentally, through the maintenance 
of, and the at-least partial victory in, the litigation under discussion. 
Indeed, one attorney for the students labeled the decision ‘‘enormously 
significant’ for holding that ‘‘gay rights have the same status as a 
compelling interest as race and sex discrimination.’ 

The University could insist that it won. After all, it maintained that 
its major purpose was to prevent formal recognition,’” which it did. 
Perhaps at least as a tactical matter, the University maintained that the 
tangible benefits were relatively insignificant.’ 

Moreover, io a significant extent the legal compulsion occasioned by 
the case benefits Georgetown politically. Before the case was decided, 
Georgetown could be pulled hither and yon by various constituencies. 
Some students, faculty members, and alumni, for example, might urge 
it to recognize and subsidize the gay groups, while others might argue 
against such recognition or subsidization. The court’s conclusion allows 





stated that ‘‘the non-discriminatory reasons asserted by Georgetown have the effect of 
fusing together what would normally be two separate inquiries’: whether the student 
groups were ‘‘otherwise qualified’’ for the tangible benefits they sought, and whether 
they were denied them on the basis of sexual orientation. Gay Rights Coalition, at 27. 

104 This seems reflected by the settlement entered into by the parties following the 
District of Columbia Court of Appeals decision. In that settlement, according to the New 
York Times, ‘‘[b]oth sides said they had won a victory . . . .’’ New York Times, April 
2, 1988, at 7, col. 1. 

‘6s The University has agreed to give the law student group $3700 and a wider range 
of services than mandated by the court. A request for funding by the undergraduate 
group is being reviewed. Chron. of Higher Educ., Feb. 24, 1988, A44. 

06 Washington Post, November 21, 1987, A10. 

7 The court’s decision ‘‘appeared to satisfy Georgetown officials, who stressed that 
their primary concern . . . was preserving their right to refuse to formally recognize a 
group that opposes Catholic belief.’’ Id. at A1. 

108 See Gay Rights Coalition, at 48, 60 (concurring in part and dissenting in part). 
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the University to defend its posture with regard to gay rights on campus 
against concerns voiced by those on either side of the issue. The 
litigation gives the University a strong defense, at least with regard to 
subsidization: ‘‘We have no choice.”’ 

The situation resembles that existing in the Deep South after the 
Public Accommodations section of the Civil Rights Act of 1964’ was 
passed; many restaurants and hotels were pleased that they could now 
serve blacks with less hassle from racist whites because it was no longer 
the restaurants’ or hotels’ choice—the law made them do it and any 
objections, therefore, should be addressed to the Congress, not to the 
restaurants and hotels. Indeed, in some ways, the University might 
have been better off losing on the larger issue since, in the wake of 
legal compulsion, its formal recognition would have carried relatively 
little thrust of endorsement. As matters stand, gay groups and others 
remain free to pressure Georgetown for a recognition that will imply 
endorsement. 


CONCLUSION 


We have not heard the last of the issue, whether on the Georgetown 
campus or on some other. In fact, the real gains and losses under D.C.’s 
Human Rights Act may not be determined until the law’s reach is more 
clearly decided, both in terms of the intent of the D.C. Council and 
the impact of the United States Constitution. In any event, however, 
the values at stake are important ones, and statutes like the District of 
Columbia’s raise complicated and challenging issues of interpretation 
and constitutionality. The law has faced difficult challenges before. As 
legislatures and courts wrestle to resolve conflicts between first amend- 
ment rights and other significant claims, one must trust that the im- 
portant role played in our country, historically and otherwise, by 
religion and religious freedom informs their deliberations. 





1 42 U.S.C. §§ 2000(a)-2000(q) (1987). 








CONSENSUAL AMOROUS RELATIONSHIPS 
BETWEEN FACULTY AND STUDENTS: THE 
CONSTITUTIONAL RIGHT TO PRIVACY* 


ELISABETH A. KELLER** 


INTRODUCTION 


Surveys of college students in the United States revealed that a 
significant number of students thought they had been victims of some 
form of sexual harassment. Thirty percent of the female seniors at the 
University of California at Berkeley reported harassment by at least one 
male instructor.‘ A survey of graduate and undergraduate female stu- 
dents at Iowa State University found that 43.2 percent of the students 
thought they received undue attention from a professor; 17.4 percent 
experienced verbal sexual advances; 6.4 percent experienced physical 
advances of fondling, kissing, pinching, or hugging; and 2.1 percent 
were subject to sexual bribery that included promises of rewards for 
compliance.? The results of a survey reported in the Journal of College 
and Student Personnel showed that seventy-five percent of students 
believed that most female students would be reluctant to report a 
professor’s sexually-harassing conduct. None of those surveyed who 
considered themselves harassed reported such harassment to a univer- 
sity official. Thus, a lack of sexual harassment reports does not nec- 
essarily indicate absence of such a problem. 

Growing awareness of the magnitude, dimensions, and effects of 
sexual harassment at educational institutions and the potential for 
institutional liability have prompted educators to adopt policies to avert 
such problems. Many private and public colleges and universities 
include these policies in their faculty and student handbooks. The 
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1 Smith, Must Higher Education Be a Hands-On Experience? Sexual Harassment by 
Professors, 28 Epuc. L. Rep. 693, 696 (1986) (referring to Middleton, Sexual Harassment 
by Professors: An Increasingly Visible Problem, Chron. of Higher Educ., Sept. 15, 1980, 
at 1, 4). 

2 Adams, Kotke & Padgitt, Sexual Harassment of University Students, 24 J.C. STUDENT 
PERSONNEL 484, 488 (1983). 

3 Id. 
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policies typically prohibit sexual harassment of employees and students 
and alert the university community to the serious effects of sexual 
harassment and the potential for student exploitation. Many institutions 
have used a definition of sexual harassment in academe similar to that 
of the National Advisory Council of Women’s Educational Programs: 
‘‘Academic sexual harassment is the use of authority to emphasize 
sexuality or sexual identity of a student in a manner which prevents 
or impairs that student’s enjoyment of educational benefits, climates, 
and opportunities.’’ 

Some universities have gone beyond establishing regulations directed 
at the widely litigated problems of sexual harassment and have prom- 
ulgated policies addressing the problematic issues surrounding consen- 
sual amorous relationships between faculty and students. For example, 
the University of Iowa adopted a policy stating: ‘‘No faculty member 
shall have an amorous relationship (consensual or otherwise) with a 
student who is enrolled in a course being taught by the faculty member 
or whose academic work (including work as a teaching assistant) is 
being supervised by the faculty member.’’> The policy further declares 
that ‘‘[aJmorous relationships between faculty members and students 
occurring outside the instructional context may lead to difficulties,’’ 
but are not prohibited so long as the faculty member avoids participation 
in decisions that could penalize or reward the student.® The University 
of Minnesota does not forbid consensual relationships between faculty 
and students, but its policy statement on sexual harassment clearly 
states that such relationships are considered ‘‘very unwise.’ 

The Faculty Senate of the University of California defeated a proposed 
amendment to the Faculty Code of Conduct which declared it unethical 
for professors to engage in amorous relationships with students.* A 
similar proposal was rejected by the faculty of the University of Texas 
at Arlington.* Some faculty members at both universities considered 
the issue ‘‘none of the university’s business.’’!° A University of Cali- 
fornia professor suggested that restrictions on amorous relationships 
between faculty and students may violate civil rights.‘ Such a comment 
highlights the potential conflict between concerns for preventing vic- 
timization of students through sexual harassment and concerns for the 
individual’s right to enter intimate relationships. 





* Somers, Sexual Harassment in Academe: Legal Issues and Definitions, 38 J. SOCIAL 
IssuUES 22, 24 (1982). 

5 University of Iowa, Policy on Sexual Harassment and Consensual Relationships, 
Division 2, § 7 (1986) (Consensual Relationships in the Instructional Context). 

® Id. at § 8. 

7 University of Minnesota, Policies and Procedures on Sexual Harassment, Policy 
Statement on Sexual Harassment (1984) (approved by University Senate, May 17, 1984). 

® Chron. of Higher Educ., Sept. 3, 1986, at 44. 

®° McMillen, Many Colleges Taking a New Look at Policies on Sexual Harassment, 
Chron. of Higher Educ., Dec. 17, 1986, at 1, 16. 

© Id. at 16. 

" Chron. of Higher Educ., supra note 8, at 44. 
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This article contends that the constitutional right to privacy applies 
to consensual amorous relationships between faculty and students in 
public colleges and universities. Accordingly, such institutions must 
recognize this right when regulating faculty-student amorous relation- 
ships. The analysis begins with a review of recent law regarding sexual 
harassment, followed by an examination of possible responses of private 
and public institutions to these developments. Finally, court decisions 
challenging institutional actions regarding consensual amorous rela- 
tionships are analyzed in light of the constitutional guarantees of 
privacy and proper limits of institutional policies. 


I. SEXUAL HARASSMENT UNDER TITLE VII AND TITLE IX 


Institutions which have included statements regarding amorous re- 
lationships in their sexual harassment policies acknowledge the diffi- 
culty of drawing a line between sexual harassment and intimate 
consensual relationships. Therefore, consenting relationships and sex- 
ual harassment cannot be dealt with as entirely distinct concerns. The 
legal developments surrounding Title VII of the Civil Rights Act of 
1964"? and Title IX of the Educational Amendments of 1972%* set the 
stage for the formulation of university policies regarding sexual harass- 
ment and amorous relationships between faculty and students. 

Congress enacted Title VII to prevent sexual discrimination in the 
employer-employee relationship and Title IX to prevent sexual discrim- 
ination in the educational environment. Under both acts sexual harass- 
ment has been considered tantamount to sexual discrimination.‘* Due 
to the broader application of Title VII, a greater number of actions in 
this area have been filed under Title VII than under Titie IX.** Conse- 
quently, the law under Title VII has developed more rapidly and more 
fully. In considering charges of harassment under Title IX, the courts 
have turned to case law under Title VII for assistance.*® 


A. Title VII 


The Equal Employment Opportunity Commission (EEOC) guidelines, 
enacted pursuant to Title VII, define sexual harassment as: 





12 42 U.S.C. §§ 2000e - 2000e-17 (1982). 

3 20 U.S.C. § 1681 (1982). See infra note 32 and accompanying text. 

4 See, e.g., Alexander v. Yale Univ., 631 F.2d 178 (2d Cir. 1980); Barnes v. Costle, 
561 F.2d 983 (D.C. Cir. 1977). 

*s Employers with more than 15 employees are subject to Title VII provisions. 42 
U.S.C. § 2000e(b) (1982). 

6 See, e.g., ‘‘Though the sexual harassment doctrine has generally developed in the 
context of Title VII, [the Equal Employment Opportunity Commission’s] guidelines seem 
equally applicable to Title IX.’’ Moire v. Temple Univ. School of Medicine, 613 F. Supp. 
1360, 1366-67, n.2 (E.D. Pa. 1985), aff’d without opinion, 800 F.2d 1136 (3d Cir. 1986) 
(referring to the 1980 Guidelines on Sexual Harassment, 29 C.F.R. § 1604.11 (1984)); see 
also Alexander v. Yale Univ., 631 F.2d 178 (2d Cir. 1980) (citing Barnes v. Costle, 561 
F.2d 983 (D.C. Cir. 1977)). 
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Unwelcome sexual advances, requests for sexual favors, and other 
verbal or physical conduct of a sexual nature . . . when (1) 
submission to such conduct is made either explicitly or implicitly 
a term or condition of an individual’s employment, (2) submission 
to or rejection of such conduct by an individual is used as the 
basis for employment decisions affecting such individual, or (3) 
such conduct has the purpose or effect of unreasonably interfering 
with an individual’s work performance or creating an intimidating, 
hostile, or offensive working environment.’’ 


The courts have adopted the EEOC definition and have classified sexual 
harassment under Title VII into two categories: (1) ‘‘quid pro quo”’ 
situations, in which a supervisor conditions tangible employment ben- 
efits on the granting of sexual favors or in which a supervisor makes 
threats of retaliation for non-compliance; and (2) ‘‘hostile environ- 
ment”’ situations, in which harassment takes the form of suggestive 
language and/or intimidating conduct that creates an offensive atmos- 
phere in the work setting which unreasonably interferes with the work 
performance of the employee.’® In both categories of sexual harassment, 
the harassing behavior must be inflicted by persons in positions of 
authority against persons in subordinate roles over whom the former 
can exert authority. In hostile environment cases under Title VII, courts 
require evidence of repeated questionable conduct in the workplace. 
This standard operates to discourage blatant or persistent sexual mis- 
conduct but not to deter normal friendship and communication between 
co-workers. Thus, to establish a hostile environment claim under Title 
VII, the harassment must be so severe and persistent as to affect 
seriously the employee’s psychological well-being.”° 

The only sexual harassment case to come before the United States 
Supreme Court was Meritor Savings Bank, FSB v. Vinson.” A former 
employee of Meritor Savings brought an action under Title VII against 
the bank and the bank’s supervisor, claiming that during her employ- 
ment she was subjected to repeated demands from her supervisor for 
sexual relations, to which she unwillingly acquiesced. The district 
court found no tangible economic injury to the employee and refused 
to recognize the existence of a valid claim of sexual harassment in 
violation of Title VII, despite the presence of a ‘‘hostile environment.’’?? 
The Supreme Court reversed, holding that hostile environment claims 
are actionable under Title VII, even in the absence of alleged economic 





” 29 C.F.R. § 1604.11 (1984). 

%* See, e.g., Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977). 

1° See, e.g., Hensen v. City of Dundee, 682 F.2d 897 (11th Cir. 1982); Bundy v. 
Jackson, 641 F.2d 934 (D.C. Cir. 1981). 

20 Hensen, 682 F.2d at 904. 

21 477 U.S. 57, 106 S. Ct. 2399 (1986). 

22 23 Fair Emp. Prac. Cas. (BNA) 37 (D. D.C. 1980). 
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harm, such as demotion, loss of wages or loss of employment.” 

Courts have not uniformly applied the standards for employer liability 
in sexual harassment cases under Title VII. Moreover, the Court, in 
Meritor, did not provide definitive standards for employer liability. 
Prior to Meritor, some courts applied a two-tiered standard of liability 
for employers. Those courts held the employer strictly liable for the 
conduct of supervisors in instances of quid pro quo harassment. In 
claims of hostile environment harassment, however, courts held liable 
only that employer who had knowledge of the supervisor’s conduct.” 

The Eleventh Circuit justified a different standard of liability in 
Hensen v. City of Dundee.?> The court reasoned that in order to cause 
quid pro quo harassment, a supervisor must use the authority in which 
the employer has ‘‘clothed’’ the supervisor. The power given to the 
supervisor by the employer to hire, fire, and promote allows the 
supervisor to condition continued employment and advancement on 
submission to sexual demands.”* Without this express use of the au- 
thority, vested by the employer, no quid pro quo sexual harassment 
exists. A co-worker lacking such authority to retaliate could not effect 
this type of harassment.?’ Therefore, authority given to the supervisor 
by the employer justified the strict liability standard. 

On the other hand, the capacity to create a hostile environment in 
the workplace ‘‘is not necessarily enhanced or diminished by any degree 
of authority which the employer confers upon th[e] individual. . . .’’8 
and, therefore, strict liability should not apply. Rather, the ability to 
create a hostile environment is a function of the proximity of the 
harasser to the harassed. This is outside the actual or apparent authority 
of the harasser. Employers, however, are required to maintain a safe 
work environment, which would include an environment free of sexual 
harassment. Thus, it may be argued that employers should be held to 
the strict liability standard. Other courts?® have imposed strict liability 
on employers for both types of harassment for another reason. Since 
employers are held strictly liable for ethnic and religious harassment 
under Title VII, some judges and commentators believe that the same 
standard of strict liability should apply to all forms of sexual harass- 
ment.%° 





23 477 U.S. at 67-68, 106 S. Ct. at 2406 (affirming the circuit court’s ruling on hostile 
environment claims under Title VII). 

24 See, e.g., Katz v. Dole, 709 F.2d 251 (4th Cir. 1983); Hensen, 682 F.2d 897 (11th 
Cir. 1982); Bundy, 641 F.2d 934 (D.C. Cir. 1981). See Note, Employment Discrimination— 
Defining an Employer’s Liability Under Title VII for On-the-Job Sexual Harassment: 
Adoption of a Bifurcated Standard, 62 N.C.L. Rev. 795 (1984). 

2s 682 F.2d 897 (11th Cir. 1982). 

26 Id. at 910 (citing Miller v. Bank of Am., 600 F.2d 211, 213 (9th Cir. 1979)). 

27 Note, supra note 24, at 808. 

28 Hensen, 682 F.2d at 910. But see Meritor, 477 U.S. at 74-78, 106 S. Ct. at 2409-10 
(Marshall, J., concurring). 

22 See, e.g., Miller v. Bank of Am., 600 F.2d 211 (9th Cir. 1979). 

3° Note, supra note 24, at 801. 
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In Meritor, although presenting no definitive standard of employer 
liability, the Court does offer some guidance. The Court rejected the 
imposition of strict liability in all cases, but suggested that an employ- 
er’s lack of notice of hostile environment harassment would not nec- 
essarily insulate the employer from liability.** Thus, a vague liability 
standard under Title VII emerged which took a middle ground, adopting 
neither the two-tiered approach nor the automatic liability standard. 


B. Title IX 


A student who is not an employee of the university and is sexually 
harassed by a faculty member has no recourse under Title VII, which 
applies only to employer-employee relations. For relief, the student 
must proceed under Title IX. Title IX states: ‘“No person in the United 
States shall, on the basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any 
educational program or activity receiving federal financial assistance.’’*? 
Title IX further requires universities and other federally funded edu- 
cational institutions to establish adequate grievance procedures for 
alleged violations.** Universities must guarantee prompt investigation 
of complaints and proper remedial measures. Failure to adopt and 
publish such procedures may result in the loss of federal funds and 
invite civil liability. 


Alexander v. Yale University** was the first case to recognize that 
sexual harassment violates Title IX and that students have the right to 
sue directly in federal court. Five former Yale University students sued 
the University for violating Title [IX through failure to consider seriously 
and to investigate adequately complaints of sexual harassment brought 





Meritor, 477 U.S. at 72, 106 S. Ct. at 2408. 

20 U.S.C. § 1681 (1982). 

34 C.F.R. § 106.8 (1987). 

The matter of federal funding may also limit the protection of students under Title 
IX. Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211 (1980), established that 
only the programs, within an educational institution, that receive federal funds are subject 
to Title IX. Thus, the fact that a particular program receives federal funds does not 
trigger institution-wide Title IX coverage. A student claimant must demonstrate that a 
nexus exists between the sexual harassment and the federally-assisted programs or activity 
within the institution. Id. at 573, 104 S. Ct. at 1221. The Civil Rights Restoration Act, 
Pub. L. No. 100-259 (1988), overrules Grove City by reinterpreting ‘‘program or activity”’ 
under Title IX. For purposes of the Educational Admendments of 1972, ‘‘program or 
activity’’ means ‘‘all of the operations of a college, university, or other post-secondary 
institution, or a public system of higher education.’’ See also Alexander v. Yale Univ., 
631 F.2d 178, 181 n.1 (2d Cir. 1980). But other grounds and avenues of recourse may 
be available to students, such as claims under applicable state constitutional provisions, 
torts of intentional infliction of emotional harm, or breach of contract. Therefore, uni- 
versities should take note of the Court’s view in Meritor that the mere existence of 
grievance procedures and a policy against sexual harassment will not insulate the 
employer from liability. Meritor, 477 U.S. at 71-73, 106 S. Ct. at 2408-09. 

35 631 F.2d 178 (2d Cir. 1980). 
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by female students. The University’s inaction, it was claimed, in effect 
condoned the sexual harassment.*® The court found that only one of 
the claims of sexual harassment fell within Title IX protection:*” the 
quid pro quo claim of a female student who received a poor grade 
because she rejected the sexual demands made by a course instructor. 
The court considered the hostile environment claims of other students 
insufficient to warrant judicial action.** 

In Brown v. California State Personnel Board,*® a California court 
found that a single sexual invitation to a student unaccompanied by a 
threat of retaliation or promise of gain, did not constitute sexual 
harassment.*° The court commented that in the absence of a rule against 
faculty student dating, one such incident did not constitute sexual 
harassment and, therefore, was not sufficient grounds for dismissal of 
the faculty member.*? Although Brown involved an appeal in an action 
for wrongful dismissal, not Title IX, it suggests that in order to make 
a case of hostile environment harassment in the education context, a 
pattern of abusive behavior must be demonstrated, similar to the pattern 
under Title VII. 

Both types of sexual harassment in the workplace may provide rea- 
sonable analogies for the academic setting, where faculty members are 
vested with institutional authority over students. For example, a pro- 
fessor offering a student a good grade or a good recommendation in 
exchange for sexual favors would commit quid pro quo sexual harass- 
ment.*? Hostile environment harassment would seldom involve a single 
incident. It would rather be characterized by repeated exposure to 
offensive conduct and language and/or sanction-free sexual advances. 

The direction of Title IX litigation and university policies will likely 
be influenced by Meritor.** The relevance of Meritor to the liability of 
educational institutions in sexual harassment claims by students, how- 
ever, remains unclear. It has been suggested that a university ‘‘must 
always be held liable for the sexually harassing behavior of its faculty 
in either quid pro quo or hostile environment cases because Title IX 
imposes upon the institution the nondelegable duty of nondiscrimina- 
tion.’’** In view of the great power differential between faculty and 
students, and the relative autonomy of faculty as compared with su- 
pervisors in the usual employment context, a strict liability standard 





> Id. at 181. 
Id. at 185. 
Id. at 184-85. 
213 Cal. Rptr. 53, 166 Cal. App. 3d 1151 (1985). 
Id. at 61, 166 Cal. App. 3d at 1163. 
Id. 
Alexander, 631 F.2d at 184-85. 
McMillen, supra note &, at 1, 16. 
Schneider, Sexual Harassment and Higher Education, 65 Tex. L. REv 525, 567 
(1987). 
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may ensure greater university efforts to comply with Title IX’s man- 
date.* 

Perhaps the most significant aspect of Meritor to the issue of consen- 
sual amorous relationships was the Court’s determination that an em- 
ployee’s voluntary participation in sexual intercourse with a supervisor 
provides no defense to the employer.*® The inquiry more importantly 
focuses on whether the sexual advances by a person in authority are 
unwelcome rather than on whether the participation in sexual conduct 
was voluntary. The Court recognized the dilemma of the employee who 
fears that lack of compliance with a supervisor’s sexual demands may 
result in lack of advancement, demotion or loss of job. 

Courts may view the asymmetry of power between faculty and stu- 
dents as analogous to the power differential existing between a super- 
visor and an employee. Students are keenly aware of their vulnerability 
to the broad discretionary power of faculty.*? Regardless of faculty 
intention, potential coercion can influence students to consent to sexual 
involvement with faculty. Students may consent to unwanted sexual 
liaisons because cf uncertainty regarding the academic consequences 
of noncompliance. Therefore, what may appear to be an adult, consen- 
sual, private relationship may be the product of implicit or explicit 
duress and thus may constitute the basis for individual or institutional 
liability.** Additionally, truly consensual relationships may change and 
lead to rancor, disappointment and retaliatory claims of sexual harass- 
ment. 

Concern for protecting students and faculty and avoiding potential 
liability may encourage colleges and universities to consider a total ban 
on all amorous relationships between faculty and students. Such a ban, 
however, raises other legal issues unrelated to those concerning sexual 
harassment, and may, depending upon the public or private identity 
of the institution, raise constitutional issues as well. 


II. CONSENSUAL RELATIONSHIPS 


A. Private and Public Institutions 


Actions by private colleges and universities to prohibit consensual 
intimate relationships between faculty and students would be treated 
similarly to private company rules prohibiting such relationships be- 
tween managerial and non-managerial personnel. Court challenges to 
such rules have been unsuccessful, even though employees dismissed 





48 Id. at 569. 

“© 477 U.S. at 68, 106 S. Ct. at 2406 (1986). 

«7 Tuana, Sexual Harassment in Academe: Issues of Power and Coercion, 33 COLLEGE 
TEACHING 58 (1985). 

* Wyatt, Avoiding Sexual Abuse Claims After Meritor, Nat’] L.J., Oct. 7, 1986, at 19, 
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for violation of so-called ‘‘non-fraternization’’ rules have usually alleged 
wrongful discharge and tortious invasion of privacy.*® For example, in 
Rogers v. IBM, the plaintiff was discharged after fourteen years of 
service for engaging in a relationship with a subordinate employee that 
‘‘exceeded reasonable business associations.’’*° The court reasoned that 
the dismissal was appropriate because an employer may be legitimately 
concerned with the appearance of favoritism, possible clairas of sexual 
harassment, and employee dissension resulting from amorous relation- 
ships between management and nonmanagement employees.*' Simi- 
larly, another court, to support the contention that employers have a 
legitimate interest in enforcing ‘‘no-dating’’ policies, cited a federal 
regulation that states: ‘‘[A]n employer should take all steps necessary 
to prevent sexual harassment from occurring.’’* 

While employer-employee relationships in private institutions are 
governed by contract principles and state constitutional provisions, 
generally such institutions are not subject to the federal constitutional 
provisions, which require state action. However, public institutions 
with policies banning amorous relationships must consider the princi- 
ples which protect an individual’s constitutional rights, since a public 
institution’s enforcement of administrative policies constitutes state 
action. 


B. Freedom of Association 


The constitutional guarantees of freedom of association would appear 
to apply to policies which improperly prohibit consensual amorous 
relationships between faculty and students in public institutions. The 
Eleventh Circuit Court of Appeals in Wilson v. Taylor concluded that 
‘‘dating is a type of association which must be protected by the first 
amendment’s freedom of association.’’** In Wilson, a police officer 
employed by the City of Winter Park, Florida, was dismissed for dating 
the daughter of a convicted felon, a reputed key figure in organized 
crime in Florida.** Relying on earlier first amendment cases that rec- 
ognized that freedom of association may apply to relationships which 
promote social and personal ties, rather than just those that advance 
political and religious beliefs,** the court held that the right of a public 
employee to date falls under the protection of the first amendment. 





* See, e.g., Rogers v. International Business Machines Corp., 500 F. Supp. 867 (W.D. 
Pa. 1980); Crosier v. United Parcel Service, Inc., 150 Cal. App. 3d 1132, 198 Cal. Rptr. 
361 (1983); Ward v. Frito-Lay, Inc., 95 Wis. 2d 372, 290 N.W.2d 536 (1980). 

5° 500 F. Supp. at 868. 

51 Crosier, 150 Cal. App. 3d at 1140, 198 Cal. Rptr. at 366. 

s2 Id. at 1140 n.10, 198 Cal. Rptr. at 366 n.10 (1983) (quoting from 29 C.F.R. § 
1604.11(f} (1987)). 

83 733 F.2d 1539, 1544 (11th Cir. 1984). 

54 Id. at 1540. 

88 Id. at 1543. 
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Thus, the court held that the police officer was fired for ‘‘a reason 
infringing upon his constitutionally-protected freedom of association.’’®* 

Although the constitutional rights at issue in consensual amorous 
relationships may be thought to be first amendment rights of associa- 
tion, they are more properly considered as protected under the penum- 
bral right to privacy. One month after the Wilson decision, the United 
States Supreme Court, in Roberts v. United States Jaycees,*’ for the first 
time outlined the existence of two distinct associational freedoms under 
the United States Constitution: (1) expressive association and (2) inti- 
mate association. In Roberts, the United States Jaycees challenged a 
Minnesota law®* which prohibited charitable organizations from denying 
membership on the basis of gender. The Court held the state did not 
abridge either the Jaycees’ male members’ freedom of intimate associ- 
ation or their freedom of expressive association. The freedom of ex- 
pressive association, according to the Court, guarantees the ‘‘right to 
associate for the purpose of engaging in those activities protected by 
the First Amendment—speech, assembly, petition for the redress of 
grievances, and the exercise of religion.’’** Intimate association, an 
intrinsic element of personal liberty,“ is not grounded solely in the 
first amendment but is secured generally by the Bill of Rights and the 
fourteenth amendment. Referring to a line of decisions which speak to 
the constitutional right to privacy, the Court explained that ‘‘choices 
to enter into and maintain certain intimate relationships must be secured 
against undue intrusion by the State.’’® 

Roberts thus makes clear that the analysis of the right to engage in 
intimate consensual relationships free from governmental interference 
does not properly focus on the first amendment freedom of association. 
Rather, universities contemplating restrictions on the personal associ- 
ations of faculty and students must consider the constitutional right to 
privacy. Accordingly, while the Eleventh Circuit’s reliance on the first 
amendment in Wilson may have been inappropriate, the “‘right to date’’ 
recognized in Wilson should still be entitled to constitutional protection 
under the fundamental right to privacy. 


C. Right to Privacy 


While the right to privacy is not explicitly mentioned in the Consti- 
tution, numerous Supreme Court decisions rest on this principle and 
explore its scope. One of the earliest statements of the fundamental 
right to privacy appears in the dissenting opinion of Justice Brandeis 
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in Olmstead v. United States.** In Olmstead, the Court considered the 
government’s gathering of criminal evidence through unauthorized 
wiretapping. The majority found that no violation of the defendant’s 
fourth or fifth amendment rights resulted from this conduct. Brandeis’ 
dissent stated that ‘‘[t]he makers of our Constitution . . . conferred, as 
against the government, the right to be let alone—the most comprehen- 
sive of rights and the right most valued by civilized men.’’®* This 
dissent was later relied upon to overrule the case. 

Two cases, Meyer v. Nebraska® and Pierce v. The Society of Sisters,® 
contemporaries of Olmstead, support the idea that the right to personal 
privacy inheres in the concept of liberty protected by the fourteenth 
amendment. In Meyer, the Court invalidated a statute making it illegal 
to teach a foreign language to any child who had not completed the 
eighth grade. In Pierce, the Court struck down an Oregon law requiring 
children to attend public school. While neither case specifically found 
a constitutional right to privacy, the recognition of a liberty interest in 
family-related matters, such as child-rearing and education, became the 
foundation for the more modern recognition of a constitutional right to 
privacy. 

Not until 1965, in Griswold v. Connecticut,®’ was the privacy concept 
identified as an independent constitutional right. In Griswold, the Court 
declared unconstitutional a Connecticut statute forbidding the use of 
contraceptives by married persons. Justice Douglas, writing the majority 
opinion, considered the constitutional right to privacy to have roots in 
the penumbras of the first, third, fourth, fifta, and ninth amendments.® 
Other Justices believed that the right to privacy emanated from the 
ninth amendment or the concept of personal liberty in the fourteenth 
amendment. Although the specific textual source of the constitutional 
right to privacy may still be debated, a line of Supreme Court decisions, 
beginning with Griswold, clearly established an independent constitu- 
tional right to privacy, the scope of which is still being explored and 
defined. In Griswold, Justice Douglas asserted that marriage is a rela- 
tionship that lies within the zone of privacy created by the emanations 
of several fundamental constitutional guarantees. He wrote: 


We deal! with a right of privacy older than the Bill of Rights— 
older than our political parties, older than our school system. 





277 U.S. 438, 48 S. Ct. 564 (1928) (overruled, 389 U.S. 347, 88 S. Ct. 507 (1967)). 

Id. at 478, 48 S. Ct. at 572. 

Katz v. United States, 389 U.S. 347, 353, 88 S. Ct. 507, 512 (1967). 

262 U.S. 390, 43 S. Ct. 625 (1923). 
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Marriage is coming together for better or for worse, hopefully 
enduring, and intimate to the degree of being sacred. It is an 
association that promotes a way of life, not causes; a harmony in 
living, not political faiths; a bilateral loyalty, not commercial or 
social projects. Yet it is an association for as noble a purpose as 
any involved in our prior decisions.” 


Two years later, in Loving v. Virginia,”’ which involved an equal 
protection challenge to a Virginia statute prohibiting interracial mar- 
riages, the Supreme Court strongly reiterated that a constitutional pro- 
tection surrounds marriage. ‘“The freedom to marry has long been 
recognized as one of the vital personal rights essential to orderly pursuit 
of happiness by free men.’’”? Seven years after Griswold, in Eisenstadt 
v. Baird,”? the Court extended the zone of privacy beyond marital 
relations. The Court invalidated a statute which made it illegal to 
distribute contraceptives to unmarried persons. ‘‘If the right of privacy 
means anything, it is the right of the individual, married or single, to 
be free from unwarranted governmental intrusion into matters so fun- 
damentally affecting a person as the decision whether to bear or beget 
a child.’’”4 

Given the emphasis placed by the Court on the interrelationship 
among the right to privacy, marriage and child-bearing, the formation 
of consensual intimate relationships, viewed as natural precursors to 
the more formal bond of marriage, should similarly be protected by the 
right to privacy. Otherwise, one might argue, the specific rights of 
privacy previously announced by the Court are hollow. 

It has been suggested that the right to privacy may be the ‘‘least 
stable terrain of modern constitutional doctrine.’’’> There is little doubt, 
however, that Americans believe that their civil rights include the right 
to engage in highly personal relationships free from governmental 
intrusion.”* In our daily lives, ‘‘the values of intimate association loom 
larger than the value of freedom of expression or political association.’’”’ 
Many faculty have immediately deemed university policies prohibiting 
faculty-student dating, violative of their civil rights, thus reflecting the 
‘natural law’’ quality of the right to privacy. 

The Court has recently hesitated to expand the substantive reach of 
the right to privacy. This may be attributed in part to an effort to avoid 
the appearance of reviving the judicial activism associated with the 
1930s and, thus, appearing to make law without express constitutional 





Griswold, 381 U.S. at 486, 85 S. Ct. at 1682. 

388 U.S. 1, 87 S. Ct. 1817 (1966). 

Id. at 12, 87 S. Ct. at 1824. 

405 U.S. 438, 92 S. Ct. 1029 (1972). 
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authority.” This concern is reflected in Bowers v. Hardwick,” a 1986 
Supreme Court opinion addressing a challenge to Georgia’s criminal 
sodomy statute which gave the Court another opportunity to define the 
scope of the right to privacy. Justice White, writing for the majority, 
commented that ‘‘the Court is most vulnerable and comes nearest to 
illegitimacy when it deals with judge-made constitutional law having 
little or no cognizable roots in the language or design of the Consti- 
tution.’’®° While deciding that the Constitution confers no right upon 
homosexuals to engage in sodomy, the Court did reaffirm the privacy 
rights previously recognized by it, rights that touch upon traditional 
family matters. Restrictions on dating, unlike the prohibition of sodomy, 
would arguably render meaningless the Court’s reaffirmation of privacy 
rights relating to family matters. Bowers seems limited to the power of 
the State to proscribe specific sexual acts; it did not recognize state 
power to intrude upon the rights of adults to establish consensual 
relationships. 

The analysis of the Court in Roberts v. United States Jaycees is 
instructive in examining the right to privacy and consensual dating 
policies. In distinguishing the freedom of intimate association from that 
of expressive association, the Court characterized the personal affilia- 
tions that come under the shelter of the constitutionally protected 
freedom of intimate association and the right to privacy. These rela- 
tionships are ‘‘distinguished by such attributes as relative smallness, a 
high degree of selectivity in decisions to begin and maintain the 
affiliation, and seclusion from others in critical aspects of the relation- 
ship.’’* : 

The Court noted the spectrum of human relationships, from the 
smallest and most selective and seclusive, at one end of the spectrum, 
to large business enterprises, at the other.*? The location of a specific 
relationship on this spectrum determines the limits of State authority 
to interfere with such associations.** Intimate consensual relationships 
may well be considered relationships that require a high degree of 
selectivity, smallness, and seclusiveness. Under the analysis in Roberts, 
therefore, an amorous relationship formed by two adults would lie at 
the end of the spectrum affording the greatest claim to constitutional 
protection from incursions by the State. 

The right of privacy, however, is not absolute. As with any consti- 
tutionally guaranteed individual right, a compelling state interest per- 
mits certain infringements of that right.** Laws which limit the 
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fundamental freedoms of an individual must serve a compelling state 
interest and also must be narrowly drawn to serve only that interest.* 
The context of an educational institution may reveal such a compelling 
interest. Case law, however, has not been very helpful in this regard 
since courts have not properly addressed these issues or have avoided 


them by focusing on the particular facts or egregious behaviors before 
them. 


III. CONSENSUAL AMOROUS RELATIONSHIPS BETWEEN TEACHERS AND THEIR 
STUDENTS—CASE LAW 


In a New York case, Goldin v. Board of Education,®* a high school 
guidance counselor claimed that school officials violated his constitu- 
tional right to privacy by sanctioning him for his sexual relationship 
with a former student.®? The teacher was suspended without pay, 
pending a hearing, when school officials discovered that he had spent 
the night at the home of a former student while her parents were away. 
The student was over eighteen years of age and had graduated two 
months prior to the incident.** The court upheld the suspension but 
expressed no opinion regarding the ultimate outcome of the hearing.*® 
The majority opinion stressed that the hearing should focus on ‘‘whether 
the plaintiff used his position as a teacher to establish that relationship 
and whether that relationship has adversely affected the plaintiff's 
fitness as a teacher within the community . . . .’’* The teacher’s recent 
professional supervision of the student made his conduct ‘‘susceptible 
to the presumption that the intimate relationship did not develop 
overnight.’’** A teacher’s guarantee of privacy may yield to the valid 
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government purpose of inquiring into ‘‘the character and integrity of 
its teachers in the educational process .. . .’’® 

The dissenting judge reasserted that this incident involved voluntary 
intimate conduct at a private residence between a teacher and an adult 
former student. Absent proof that the teacher used his position of 
authority over the student to establish a ‘‘meretricious relationship,’’ 
the plaintiff is entitled to protection from inquiry under the principle 
enunciated in Griswold.** The dissent also noted that ‘‘it is apparent 
that proof of such prior relationship is not available to the board or it 
most certainly would have been the subject of another and separate 
charge.’’% 

Both the majority and the dissent would confine the proper scope of 
inquiry at the suspension hearing to the teacher’s activities while the 
student was still under his educational guidance. Thus, the scope of 
appropriate state interference with a protected right was limited to the 
academic setting. The court recognized a legitimate school board con- 
cern that intimate relationships between teachers and students may 
undermine confidence in the integrity of the teachers and the school. 
To justify the inquiry into a seemingly consensual relationship between 
two adults outside the school, however, the majority indulged the 
inference that the relationship may have been initiated earlier as a 
teacher-student romance. Without this presumption, the board of edu- 
cation’s actions may have violated the teacher’s right to privacy. 

Few would deny that in a high school, as opposed to a post-secondary 
institution, factors such as age and maturity of the students make a 
broader scope of inquiry permissible. The place of the high school in 
the community also requires greater awareness of and sensitivity to 
local public opinion. The board of education’s interest in maintaining 
an atmosphere that preserves the integrity of the educational process 
overrides the right of the teacher to be let alone.** The parameters of 
permissible infringement on the constitutional right to privacy thus 
depend on the setting. In a secondary school setting, broad proscriptions 
regarding amorous relationships between faculty and students may be 
both wise and constitutionally permissible. However, in post-secondary 
public institutions such proscriptions may be subject to a different 
constitutional test. 

Cases involving consensual sexual relationships between faculty and 
students in institutions of higher education may also involve allegations 
of sexual harassment or other such egregious behavior on the part of 
faculty compelling schools to take action. Because court decisions often 
focus on such behavior, it is difficult to discern the limits of permissible 
infringement on the rights of faculty and students to private relation- 
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ships. For example, Board of Trustees v. Stubblefield®* concerned 
patently outrageous behavior on the part of a junior college professor. 
The professor offered to drive a student home after an evening class. 
The professor subsequently parked the car on a public street and 
engaged in sexual relations with the student.*” When the local sheriff 
approached the car, the professor shouted expletives and sped away, 
knocking down but not seriously injuring the sheriff. The student had 
to force the professor to bring the vehicle to a stop. A California court 
upheld the school’s decision to dismiss the professor on the basis of 
the professor’s unacceptable behavior with the sheriff and the notoriety 
surrounding the incident that likely would impair the professor’s ability 
to carry out his academic role.* Additionally, the court felt that this 
apparently consensual sexual relationship threatened ‘‘[t]he integrity of 
the educational system under which teachers wield considerable power 
in the grading of students and the granting or withholding of certificates 
and diplomas... .’’*°° While the court articulated the state’s legitimate 
concerns regarding amorous involvement of faculty and students gen- 
erally, this was not its focus; the court was clearly more concerned 
with the professor’s bizarre behavior. 

In Korf v. Ball State University,’ current and former students ac- 
cused an associate professor of making unwelcomed homosexual ad- 
vances and offering good grades for sexual favors. Professor Korf denied 
the allegations but admitted having sex with one of the students. Korf 
characterized his relationship with the student as consensual. He 
claimed that the University, in dismissing him, violated his constitu- 
tional rights to substantive and procedural due process, equal protec- 
tion, free speech, freedom of association, and privacy. In addition, Korf 
made state claims for breach of contract and infliction of emotional 
distress. 

A hearing committee at the University found evidence supporting the 
charge that Korf was guilty of unethical conduct because he ‘‘used his 
position and influence as a teacher to exploit students for his private 
advantage.’’’°? The testimony and affidavits of the students alleged quid 
pro quo harassment. The court acknowledged the possibility that one 
of the relationships was consensual, finding no proof to the contrary.*“ 

On appeal, the Seventh Circuit, dismissed all the professor’s claims 
despite the fact that Ball State University had no specific policy re- 
garding intimate relations between faculty and students. The University 
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relied on a statement of the American Association of University Pro- 
fessors (AAUP), which it had adopted and printed in the Faculty 
Handbook: ‘‘(1) The professor, guided by a deep conviction of the 
worth and dignity of the advancement of knowledge recognizes the 
special responsibilities placed upon him . . . ; (2) He demonstrates 
respect for the student as an individual and adheres to his proper role 
as intellectual guide and counselor .. . .’’*°* The court held that such 
relationships breached the professor’s ethical obligations under the 
AAUP guidelines.’ 

In Korf, like in Stubblefield, the determination that the professor 
breached his ethical obligations was not necessary to support the court’s 
decision. The testimony of seven other students clearly indicated Pro- 
fessor Korf’s sexual harassment and exploitive conduct. This case too, 
then, does not adequately define the extent of constitutional protection 
in consensual relationships between faculty and students in institutions 
of higher education.” 

In 1984, the Fifth Circuit Court of Appeals heard a case involving a 
consensual adult sexual relationship with no allegations of harassment 
or outrageous public misconduct, unlike the circumstances in Goldin, 
Stubblefield, and Korf. In Naragon v. Wharton,’ the plaintiff, Naragon, 
a music instructor at Louisiana State University, had a lesbian relation- 
ship with a freshman student over eighteen years of age.’ The instruc- 
tor was not in a position to evaluate, recommend, or otherwise affect 


the academic progress of the student. The student was not enrolled in 
any of the instructor’s classes and was unlikely to be in these classes 
in the course of her studies.° While the student never lodged a 
complaint against the instructor, the student’s parents expressed their 
concern to university officials. Upon University investigation, the in- 
structor maintained that her relationship with the student was a private 
matter and therefore none of the University’s business.*** The University 
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7 Korf also claimed that it was the homosexuai nature of the relationship that led to 
his dismissal, in violation of his right to equal protection of the laws. However, the 
record failed to provide any suggestion that ‘‘the university would hesitate to discourage 
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equal protection claim. 
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took no immediate action and at the end of the term a faculty committee 
recommended continuation of the instructor’s teaching assignment.*’” 
However, the University administrators ultimately responsible for ap- 
pointments decided, in the ‘‘best interests of the university,’’ to relieve 
the instructor of teaching assignments and reassign her to research 
activities.*** Although the University had no written policy prohibiting 
amorous relationships between faculty and students, the administrators 
relied on general standards of professional conduct and ethics, consid- 
ering avoidance of such relationships an obvious standard of the aca- 
demic profession.’** The instructor’s appointment ended at the close of 
the term and, therefore, the University had no legal obligation to renew 
her employment. 

Naragon sought an injunction to compel the University to restore her 
teaching duties. Naragon alleged violation of a variety of constitutional 
rights, including the right to association under the first amendment 
and the right to equal protection under the fourteenth amendment. The 
plaintiff alleged that she was treated differently from heterosexuals in 
the same situation. The trial court tied Naragon’s constitutional claims 
to the issue of whether the University based its decision on Naragon’s 
sexual preference. The trial court and the court of appeals found no 
evidence that the reassignment was motivated by considerations of 
sexual preference.** Therefore, the court of appeals did not resolve 
whether the ‘‘Equal Protection Clause of the fourteenth amendment 
prohibits or circumscribes discrimination based upon an individual’s 
sexual preference.’’*"6 

While the court never explicitly addressed the instructor’s constitu- 
tional right to privacy, much of the court’s anaiysis of the University’s 
actions spoke implicitly to this issue. The court examined the interests 
of the University which might override the instructor’s right to engage 
in intimate relationships free from interference. The University asserted 
that it based its decision to reassign Naragon on the belief that intimate 
relationships between teachers and students are unprofessional and 
likely to be detrimental to the students and to the University. The court 
stated that the University was legitimately concerned: 


that a romantic relationship between a teacher and student may 
give the impression of an abuse of authority; it may appear to 
create a conflict of interest even if in fact no such conflict directly 
results; it tends to create in the mind of other students a perception 
of unfairness; it tends to and most probably does affect other 
students’ opinions of the teacher .. . .1’” 
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The inherent asymmetry in faculty-student power is manifest pri- 
marily in the instructional context, which includes course work, advi- 
sorships, student evaluation, recommendations, and similar processes. 
When amorous involvement and academic responsibilities intersect, a 
student’s meaningful consent to an intimate relationship is suspect. 
The voluntary nature of the association cannot be assured. Even when 
the faculty member intends no coercion, these concerns are still valid. 
However, when a faculty member does not academically supervise a 
student, these concerns cannot be entirely substantiated. 

In Naragon, the University’s concern over the appearance of abuse 
of authority and potential harm to the University’s mission caused by 
faculty-student amorous relationships would be compelling only in the 
instructional context, where the risk of harm is greatest. However, 
Naragon’s relationship with the student occurred outside the instruc- 
tional context and, therefore, the potentially coercive factors arguably 
did not taint the relationship. 

Serious inconsistencies emerge in Naragon if one accepts the Univ- 
ersity’s contention that all amorous relationships between faculty and 
students are unethical."** The University’s Dean acknowledged that no 
action was taken and no sanctions imposed against a well-known 
heterosexual, teacher-student relationship.‘ The University justified its 
inaction, noting that the student had been previously married, that her 
parents knew of the relationship, and that the school received no 
complaints. In Naragon, only the parents of the adult student lodged 
complaints. 

Arguably, the University interfered improperly in a private relation- 
ship in Naragon, without sufficient compelling interest. The court’s 
determination that no constitutional violation occurred may have turned 
on the fact that the University action imposed minimal deprivation. 
The University gave Naragon an equivalent position in research, rather 
than teaching, with no economic loss or significant damage to her 
career. The University’s action, however, foreclosed Naragon’s oppor- 
tunity to teach, solely because of a consensual adult relationship, in 
violation of Naragon’s right to privacy. 


IV. DEFINING THE LIMITS OF THE PROHIBITION ON INTIMATE ASSOCIATIONS 


Upon examination of the Supreme Court decisions which define the 
constitutional right to privacy, the foregoing consensual relationship 
cases pose privacy questions not adequately addressed by the courts 
that decided them. In Roberts v. United States Jaycees,’*° the Court 
described the characteristics of intimate association, i.e., smallness, 
selectivity, and seclusiveness, which confer the right to privacy. This 
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right places constraints upon the power of the state to interfere in such 
intimate associations. Once a right to privacy is established as protecting 
consensual amorous relationships between faculty and students, public 
universities, as state actors, may only intrude upon these relationships 
to serve compelling interests. 

In the landmark abortion case, Roe v. Wade,’*: the Court deemed it 
appropriate for states to interfere with the mother’s right to abortion 
for only a limited time during the pregnancy. The Court utilized a time 
line to delineate the boundary of permissible state regulation in areas 
otherwise protected by the mother’s right to privacy. The timeline in 
Roe v. Wade illustrates when it is appropriate for the state to regulate 
areas protected by the right to privacy.‘?? This approach could be 
adapted to establish the permissible iimits of university authority to 
regulate intimate consensual relationships between faculty and students. 
In the university setting, however, a situational paradigm would be 
more appropriate than a temporal one. 

The overall university setting should be viewed as a large circle 
encompassing all its activities and interrelationships. Within the larger 
circle, a smaller circle sets off the activities and interrelationships that 
fall within the ‘‘instructional’’ context that could appropriately be 
regulated. Intimate associations between faculty and students arising 
within the ‘‘zone of instruction’’ carry the presumption of coercion and 
render the consensual nature of the relationships suspect. Here the 
university has a compelling interest in preserving academic integrity 
and safeguarding students from duress and exploitation. Within the 
instructional context, students fearing adverse consequences from non- 
compliance may feel compelled to enter or to continue undesired 
intimate relationships with faculty members, even when such duress is 
not intended by the faculty member. Other students may also assume 
that such relationships result in unfair academic advantage. Since such 
perceptions damage the academic climate and the exact nature of such 
relationships is difficult to determine, the university may legitimately 
proscribe all such associations. 

Outside the instructional context, the presumption that an intimate 
faculty-student relationship results from coercion cannot be justified. 





21 410 U.S. 113, 93 S. Ct. 705 (1973). 

22 The Supreme Court in Roe v. Wade delineated the boundaries of permissible state 
interference in another circumstance involving the right to privacy, namely, a pregnant 
woman’s right to elect an abortion. The Court placed the interest of the individual versus 
the compelling interests of the state on a timeline. In the first trimester of pregnancy, 
the right of the individual to chose to terminate the pregnancy is paramount, as there is 
little or no risk to the mother and the fetus is not viable. In the second trimester, the 
important and legitimate state interest in protecting the health of the woman may abridge 
the individual right of the mother. Thus, the state is permitted to regulate abortion to 
the extent that it will protect and preserve maternal health. In the last trimester of 
pregnancy, the interest of the state in protecting fetal life, after viability, permits the 
state to go as far as to proscribe abortion. 410 U.S. at 160-62, 93 S. Ct. at 181-82. 
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Since the faculty member does not academically supervise the student, 
the university has no reason to question the consensual nature of the 
association. The faculty person cannot use the threat of reprisal or the 
promise of reward to manipulate the student. Also little reason would 
exist for others to suspect academic favoritism. Consequently, proscrib- 
ing such relationships would serve no compelling interest. 

A bright-line test can thus be formulated for public universities, 
defining the area of permissible state intrusion into constitutionally 
protected private relationships: the university may proscribe the for- 
mation of intimate faculty-student relationships within the instructional 
context, namely, when the faculty member academically supervises the 
student. Intimate consensual relationships falling outside the instruc- 
tional context are constitutionally protected from university interfer- 
ence. 

Under this bright-line test, the University in Naragon, apparently 
impermissibly infringed upon the instructor’s constitutional right to 
privacy. The relationship between the instructor and the student arose 
outside the instructional context, there were no allegations of harass- 
ment or exploitation, and it was highly unlikely that the instructor 
would ever academically supervise the student. Consequently, the Uni- 
versity had no authority to intervene. 

The bright-line test suggests the constitutional minimum which pub- 
lic institutions should incorporate into a policy. However, universities 
may need to address other concerns before adopting a policy on amorous 
relationships. Frances Hoffman, writing in the Harvard Educational 
Review, discussed some of the implications of such policies.'?* Hoffman 
believes that amorous relationships between faculty and students are 
generally inappropriate and risky. She labels all such relationships 
inappropriate when there is an abuse of power.’2* However, Hoffman 
suggests that policies should not ‘‘reinforce status hierarchies and 
ignore or deny the right of individuals to establish relationships when, 
with whom, and where they choose.’’'?5 The paternalistic attitude of 
policies on amorous relationships runs counter to higher education’s 
abandonment of the in loco parentis role.‘26 Female students have a 
strong interest in protecting their right to forge alliances with faculty, 
in order to generate the personal ties of trust and friendship crucial for 
personal and political strength within an organization and beyond. ‘“‘It 
is not in women’s interest to concede to institutions the right to delimit 
the formation of personal ties among community members.’’??” 

The entire definition of amorous relationships is fraught with ambi- 
guity, which may result in a further chilling effect on mentorship and 
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the social interactions that are part of a nurturing academic environ- 
ment. Therefore, policymakers should carefully delineate the realm of 
unacceptable behavior, which is « difficult task. Consequently, some 
institutions may choose to have no explicit policy and others may prefer 
to articulate a very general statement with no mention of sanctions. 


CONCLUSION 


The freedom to decline or resist intimate association is inextricably 
bound up with the freedom to form intimate association. Upholding 
both these freedoms in the university setting generates inherent conflict. 
Clearly, ‘‘coerced intimate association is the most repugnant of all 
forms of compulsory association.’’’?® However, the right to form adult 
consensual intimate relationships is a fundamental personal freedom. 
A strong and effective university policy against sexual harassment, 
together with the recognition of the right to privacy of faculty and 
students, will, within the parameters of constitutional guarantees, serve 
both the interests of the university and those of the individual. 





128 Karst, supra note 75, at 638. 





COMMENTARY* 
TENURE AFTER AN UNCAPPED ADEA: 
A DIFFERENT VIEW 


MATTHEW W. FINKIN** 


Oscar Ruebhausen, the distinguished lawyer and Chairman of the 
Commission on College Retirement, recently argued in this Journal that 
either the Age Discrimination in Employment Act (ADEA), as amended 
in 1986, should be read to allow tenure to terminate at an age or date 
certain, or a rather massive change of the whole structure of faculty 
employment, entailing the abolition of tenure as we know it, should 
be considered.‘ I do not believe such a reading of the ADEA is tenable. 
Neither do I believe consideration of the abolition of tenure is required. 

Before reaching Ruebhausen’s argument, however, one should inquire 
preliminarily why tenure would appear to be affected at all by the 
abolition of mandatory retirement (uncapping). To be sure, it has been 
estimated that uncapping could increase institutional costs by an av- 
erage of two to three percent, with a consequent decline in new hires.? 
The latter effect, however, results directly from the former budgetary 
impact, and costs of this magnitude (and more) have been imposed on 
institutions of higher education at other times (e.g., by the ravages of 
inflation, the quadrupling of oil prices, and the costs of complying 
with other federal laws irrespective of the ADEA’) without serious 
suggestion that any of these, individually or in the aggregate, would 
require the abandonment of tenure. 

A more intimate connection does exist between uncapping and tenure 
than the imposition of an additional budgetary constraint. A mandatory 
retirement policy can be thought of as a humane or civilized way for 
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an institution to treat the ‘‘worn-out or inefficient’’* (to borrow an 
earlier phrase slightly out of context) after years of institutional service; 
that is, it is possible for an institution to carry the obsolescent or 
somnolent (but not incompetent) faculty member along for a period of 
years so long as the prospect of a definite date of separation looms ever 
on the horizon, and ever closer. Uncapping portends the prospect of 
carrying an uncertain but probably small number of unwanted faculty 
for an unpredictable period of time; that is, until death or voluntary 
retirement, or until evidence of decreasing capacity overcomes admin- 
istrative and faculty reluctance to pursue an involuntary separation. 

The reason for this prospect inheres in the content of the tenure 
obligation. Tenure means that a dismissal during the term of service 
can be effected only upon a showing of incompetence or inability to 
perform, tested before a faculty hearing tribunal, through procedures 
akin to a trial and with the burden of proof resting upon the admin- 
istration.’ Because tenure requires such a showing, it is legally as well 
as politically difficult to dismiss a tenured professor. Academic freedom 
can be safeguarded only by assuring that the ground for termination is 
valid and demonstrable,* even when the ground asserted is incapacity.’ 

Accordingly, much of Ruebhausen’s discussion about uncapping and 
tenure relies upon the assumption that if mandatory retirement is 
abolished, institutions will need to search for means to terminate ‘‘the 
worn-out or inefficient’’—or to achieve greater ‘‘flexibility’’*—without 
the intramural procedural requirements that attend a dismissal during 
one’s term of service. The assumption of an ‘‘easier’’ means of disposing 
of faculty members can be addressed preliminarily in the context of an 
overview of the ADEA. 

Part II will then address the effects of the ADEA and its 1986 
amendments on the contract of tenure. Part III will assess proffered 
alternatives to tenure, including Ruebhausen’s proposal for a ‘‘long 
term contract.’’ 


I. THE AGE DISCRIMINATION IN EMPLOYMENT ACT IN OUTLINE 


The Act contains two prohibitions of relevance here. It is unlawful 
for an employer to ‘‘discharge any individual or otherwise discriminate 
against any individual with respect to his or her compensation, terms, 





* H. PritcHeTT, A COMPREHENSIVE PLAN OF INSURANCE AND ANNUITIES FOR COLLEGE 
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AAUP Po.icy DocuMENTS AND REPORT 3 (1984 ed.). 
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and ‘‘Defense,’”’ 57 AAUP BULL. 328 (1971). 

7 Compare Academic Freedom and Tenure: Colorado School of Mines, 59 AAUP 
BULL. 73 (1973) with Laubach v. Bradley, 194 Colo. 362, 572 P.2d 824 (1977). 
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conditions, or privileges of employment, because of such individual’s 
age.’’® It is also unlawful for an employer to ‘‘limit, segregate, or 
classify his employees in any way which would deprive or tend to 
deprive any individual of employment opportunities or otherwise affect 
his status as an employee, because of such individual’s age.’’° The 
protected age bracket commences at forty and continues, under the 
1986 amendment, without a cap or limit. 

There are three defenses of relevance here to actions ‘‘otherwise 
prohibited’ by the Act. First, the employer is permitted to discharge 
for ‘‘good cause,’’"’ although the ADEA does not require an antecedent 
intramural hearing (as is required by tenure) in order to assert this 
defense. Second, the employer is permitted to act ‘‘where the differ- 
entiation is based on reasonable factors other than age.’’*? Finally, it is 
not unlawful to observe the terms of a bona fide seniority system or 
benefit plan ‘‘which is not a subterfuge to evade the purposes’’** of the 
Act. 

These prohibitions are modeled upon Title VII of the Civil Rights 
Act of 1964,%* dealing with discrimination on grounds of race, sex, 
religion, or national origin; thus, not surprisingly, the courts have 
tended to look to the law developed under Title VII as a starting place 
for analysis under the ADEA. 

Under Title VII there are, generally speaking, two approaches to 
proving a violation in the absence of unequivocal evidence that a 
prohibited consideration played a role in the decision. A plaintiff may 
establish a ‘‘prima facie’’ case of individual disparate treatment by 
showing that he or she was in the protected class, was performing 
satisfactorily, was discharged, and the duties were assigned to a non- 
minority employee or the position was held open; in reduction-in- 
force cases the last requirement obviously is modified. This proof creates 
a rebuttable inference that an impermissible consideration explains the 
decision. The burden then shifts to the employer to articulate a legiti- 
mate, nondiscriminatory reason for the action; if it does so, the plaintiff 
may nevertheless dispel that explanation by a showing of pretext, for 
example, that the reason given was not actually applied, or that a 
pattern of discrimination exists that places the bona fides of the artic- 
ulated reason in doubt.’ 

This disparate treatment approach contrasts with the theory of dis- 
parate impact: an employer policy neutral on its face may work a 
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disproportionate burden upon the protected class. Once that showing 
is made, the employer must demonstrate that the policy is justified 
nevertheless by sufficient business necessity. If the employer can make 
such a showing, the plaintiff may still prevail if he or she can show 
that the proffered business reason is pretextual, for example that the 
same business purpose could be served by other means having less 
drastic impact upon the protected class. 

The United States Supreme Court has yet to address whether the 
disparate impact theory applies under the ADEA but three Courts of 
Appeals have applied it7—one in a case of faculty retention in higher 
education.** Nor has the Supreme Court resolved the differences among 
several of the Circuits on the application of the disparate treatment 
prima facie case standard. The leading view, at least at the moment, 
asserts that a prima facie case is made out if the plaintiff can show 
that he or she is a member of the protected class, was performing 
satisfactorily, was discharged, and his or her duties were assigned to 
someone substantially younger.’® 

To be sure, the question of adequacy of performance may be the 
pivotal issue. The plaintiff, however, need not negate the employer’s 
defense in order to make a prima facie case. The weight of authority, 
according to a leading commentator, is that ‘‘proof that up to the point 
of discharge the plaintiff was doing satisfactory work establishes that 
the plaintiff was ‘qualified.’’’?° Indeed, the plaintiff’s very longevity 
may establish qualification, shifting the burden of proving good cause 
or ‘‘reasonable factor other than age’’ to the employer. Further, jn 
discharge cases it is not always obvious that a younger person assumed 
the plaintiff’s duties. Nevertheless, evidence that the discharge started 
a chain of events ‘‘that ultimately created a vacancy filled by a younger 
employee’’?: may suffice. 

Aspects of the ADEA other than burdens of proof must also be 
considered. Unlike Title VII, which is tried to a federal judge, the 
ADEA provides for a jury trial. Like Title VII, the ADEA provides for 
attorney fees should the plaintiff prevail against the employer. But 
unlike Title VII, in age cases the amount of actual damages, e.g., lost 





*” Geller v. Markham, 635 F.2d 1027 (2d Cir. 1980), cert. denied, 451 U.S. 945, 101 
S. Ct. 2028 (1981); Leftwich v. Harris-Stowe State College, 702 F.2d 686 (8th Cir. 1983): 
EEOC v. Borden’s, Inc., 724 F.2d 1390, 33 Fair Empl. Prac. Cas. (BNA) 1708 (9th Cir. 
1984). Cf. Massarsky v. General Motors Corp., 706 F.2d 111 (3d Cir. 1983). See generally 
Note, Disparate Impact Analysis and the Age Discrimination in Employment Act, 68 
Minn. L. REV. 1038 (1984), for a review of the literature and the law on point. 

* In Leftwich, 702 F.2d at 686, the Court of Appeals held that the ADEA was violated 
when the College refused to consider a tenured faculty member of a predecessor institution 
for appointment to what was identified as a non-tenured position in the successor 
institution, because of the disparate age impact of that policy. 

*® Player, Proof of Disparate Treatment Under the Age Discrimination in Employment 
Act: Variation on a Title VII Theme, 17 Ga. L. REv. 621 (1983). 

20 Id. at 646 (emphasis in original). 
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income and benefits less mitigation, is doubled upon a judicial deter- 
mination of willfulness. The Supreme Court has held that willfulness 
for these purposes is knowledge that the course of action was imper- 
missible under the Act or reckless disregard of whether the action was 
prohibited.?2 

Although some courts seem to give greater deference to subjective 
employer evaluation under the ADEA than under Title VII (and even 
under Title VII the courts have proved highly deferential to institutional 
judgments about faculty in higher education?’), the adoption of Title 
VII’s approach to a prima facie showing of disparate treatment, the 
availability of a jury trial, the provision of attorney fees, and the 
doubling of damages for willful violations, place in issue the assump- 
tion that means can be devised easily to dispose of older faculty. A 
faculty member with decades of institutional service will likely be able 
to establish a prima facie case of age discrimination sufficient to compel 
the employer to produce its evidence to justify the termination. 

To be sure, even a tenured faculty member dismissed in accordance 
with academic due process for incompetence, neglect of duty, or in- 
capacity to perform, may sue under the ADEA. But the record and 
report of the intramural proceeding would most likely be admissible in 
the federal case as relevant to the ‘‘good cause’’ defense. It seems 
rather unlikely that a dismissal so effected, especially upon the rec- 
ommendation of a faculty hearing committee (assuming its composition 
reflects no age bias), would be upset by a federal court—absent extraor- 
dinarily strong evidence of pretext. In fact, the very rigor of the internal 
proceeding required for a dismissal under the tenure system, the fact 
that it is trial-like, the deference given to collegial judgment, and, 
consequently, the unlikelihood of the plaintiff prevailing in the suit 
should tend to deter litigation. 

On the other hand, the proposed alternatives to tenure seen below, 
which mostly involve periodic re-evaluation, would not reduce the 
prospect of litigation. Unlike a discrete dismissal for cause, which is 
particular to the record in the case, the results of systems of periodic 
evaluation necessarily lend themselves to comparisons.** Strong evi- 





22 Trans World Airlines v. Thurston, 469 U.S. 111, 126, 105 S. Ct. 613, 624 (1985). 

23 See Faro v. New York Univ., 502 F.2d 1229, 1231-32 (2d Cir. 1974). See also 
Liberman v. Gant, 630 F.2d 60, 67-68 (2d Cir. 1980); Johnson v. University of Pittsburgh, 
435 F. Supp. 1328, 1332, 1357 (W.D. Pa. 1977). 

24 In Zahorik v. Cornell Univ., 729 F.2d 85, 34 Fair Empl. Prac. Cas. (BNA) 165 (2d 
Cir. 1984), a sex discrimination case concerning the denial of tenure, the Second Circuit 
stressed the special features of tenure decisions that set them apart, for Title VII purposes, 
from other kinds of employment decisions: (1) the commitment is unusual; (2) the 
decision is often non-competitive; (3) it is made in a highly decentralized fashion; (4) it 
involves a variety of factors; and (5) it is the source of great disagreement. As a result, 
such decisions are difficult to review. However, under a system of regular periodic 
evaluation and renewal the commitment is not unusual; in fact, because of the frequency 
of evaluations, the decision would lend itself more readily to intra-departmental com- 
parison than the one-time tenure decision. Id. 
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dence of a violation of the Act would thus arise from the failure of an 
institutional administration adequately to explain, under a system of 
periodic renewal or review, why a younger faculty member was retained 
while a significantly older faculty member in the discipline with no 
worse an evaluation was terminated. In other words, the adoption of 
intramural devices that seemingly make it ‘‘easier’’ to terminate older 
faculty than a hearing for cause may simply shift the forum for adju- 
dication from an intramural to an extramural one, to a process much 
more highly structured, time consuming, and expensive. With this 
statutory outline as background, we may proceed to assess Ruebhausen’s 
proposals. 


II. TENURE AS TERMINABLE AT AN AGE CERTAIN 


Ruebhausen advances two arguments. The first points out, rightly, 
that when a faculty member is accorded tenure he or she enjoys a 
contractual right to serve until the age of retirement, unless earlier 
terminated upon a condition subsequent such as incompetence, medical 
inability to perform, or the like. From this he concludes that tenure, 
an agreement to terminate at a fixed date, is wholly unaffected by the 
ADEA, for the termination is the product of voluntary agreement, not 
compulsion; and, as he rightly observes, voluntary (or ‘‘early’’) retire- 
ment is not prohibited by the Act. 

By focusing upon tenure as an individual contract, Ruebhausen 
ignores the source of the contract right; he makes it seem almost as if 
the candidate for tenure engages in an arms-length bargain with the 
University over what tenure means. But tenure is accorded pursuant to 
institutional rules and policies. ‘‘There is no bargaining over what 
‘tenure’ means at the time the professor is accorded it.’’ And it is 
institutional policy, incorporated into the individual contract, that dic- 
tates the termination of tenure at an age certain. The professor has no 
choice in the matter other than to accept the tenured position, subject 
to the condition, or not. 

In effect, although he eschews the term, Ruebhausen argues that the 
individual may waive rights under the ADEA as a condition of contin- 
ued employment. It is most unlikely, however, that the courts would 
accept a prospective waiver of rights under the ADEA any more than 
under Title VII.2° A University could not, for example, justify a policy 
not to promote women to full professorships by conditioning its offers 





*s Finkin, Regulation by Agreement: The Case of Private Higher Education, 65 Iowa 
L. REV. 1119, 1146 (1980). 

2° Alexander v. Gardner-Denver Co., 415 U.S. 36, 51, 94 S. Ct. 1011, 1021 (1974). 
There is a distinction between prospective waiver of civil rights and a release executed 
in settlement of an existing claim, although it is uncertain whether releases are even 
permissible under the ADEA. See Note, Waivers Under the Age Discrimination in 
Employment Act: Putting the Fair Labor Standards Act Criteria to Rest, 55 Geo. WASH. 
L. REv. 382 (1987). 
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of tenured associate professorships upon female faculty members’ agree- 
ment to future non-promotion. Were a ‘‘knowing and voluntary’’ mak- 
ing of such a contract a defense, then at least in employment settings 
reflecting a rough equality of bargaining power in the fashioning of the 
rules governing retirement, a provision for mandatory retirement would 
be insulated from attack, thereby rendering the statute a nullity. By 
such reasoning, for example, mandatory retirement provisions in col- 
lective bargaining agreements—where there is ordinarily greater bar- 
gaining power than inheres in the individual employee—would bring 
unionized employers out from under the statutory proscription. This 
would negate the legislation’s express purpose to regulate employment 
policies of the unionized and non-unionized alike.’ 

Ruebhausen’s second argument is more subtle. He focuses upon 
section 623(a)(1) of the Act, which forbids employers ‘‘to fail or refuse 
to hire or discharge’’ on grounds of age. He points out, rightly, that a 
University could not refuse to hire or, more importantly, refuse to rehire 
on grounds of age. From this he concludes that tenure, as a set of 
contractual prerogatives that expire at an age certain, is unaffected by 
the Act so long as the University is prepared either to rehire the 
superannuated or to proffer legitimate non-age-related reasons for a 
refusal to rehire; that is, the evaporation of the tenure commitment is 
unaffected by the Act inasmuch as the now ‘‘detenured’’ professor is 
neither being discharged nor denied rehiring on grounds of age. 

The difficulty with this approach lies in other portions of the Act. 
Section 623(a)(1) forbids employers to discriminate with respect to 
‘conditions, or privileges of employment’’ on grounds of age; further, 
section 623(a)(2) forbids employers from classifying employees ‘‘in any 
way which could . . . tend . . . otherwise [to] adversely affect his status 
as an employee’’ on grounds of age. A policy that deprives professors 
over age seventy of rights or privileges they enjoyed prior to reaching 
that age, i.e., the right not to be terminated save upon a showing of 
just cause to be determined through an intramural hearing, would seem 
squarely to fall afoul of the former prohibition, and most likely the 
latter as well. 

In sum, the uncapping of the ADEA means that tenure continues for 
those who formerly would have been mandatorily retired.”* It is that 
consequence to which the larger debate must be directed. 





27 Age Discrimination in Employment Amendments of 1986, Pub. L. No. 99-592, § 
7(a), 100 Stat. 3342, 3344 (1986) (grandfathering existing collective bargaining agreements 
until they expire or until January 1, 1990, whichever occurs first). 

28 There is one more argument that conceivably could be made to maintain the status 
quo ante and, merely for the sake of completeness, it should be briefly noted; that is, 
that the detenuring of the superannuated is the product of a ‘‘bona fide seniority system”’ 
exempt from the reach of § 623(a) by § 623(f}(2). 

There are two difficulties with the ‘‘seniority system’’ defense. The first is the statutory 
question of whether tenure can be equated with a seniority system at all. The ADEA, 
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III. ALTERNATIVES TO TENURE 


The proposal that has ‘‘considerable appeal’’”? to Ruebhausen is for 
contracts of long but fixed duration in lieu of tenure. Before any 
assessment of these, other suggestions should be canvassed to put that 
proposal in context. Moreover, the attractiveness of any of these alter- 
natives has to be measured both by conformity to law and compatibility 
with the academic enterprise. 


A. Some Proposals 


1. Abrogation of Existing Tenure Commitments 


It could be argued, though Ruebhausen has not,*° that in view of the 
change in law existing tenure commitments could (and should) be 
abrogated. Fortunately, this idea has not yet been widely circulated; 
most of the proposals advanced call for prospective change only. Nev- 
ertheless, it is an idea likely to arise and so should be addressed. 

The abrogation of tenure would present a significant constitutional 
issue in the public sector and a significant contractual issue in the 
private sector. The abrogation of tenure in the public sector could be 
challenged as a law impermissibly impairing the obligations of a con- 
tract. The United States Supreme Court, in its revivification of the 
contract clause in 1977, made plain that the State, in abrogating 
contracts made with it, should be granted a lesser degree of judicial 





like Title VII—which also exempts bona fide seniority systems—does not define the term; 
and in the leading case under Title VI, the Supreme Court noted that the statutory 
concept of seniority does include ancillary rules on ‘‘when the seniority timeclock begins 
ticking, as well as rules that specify how and when a particular person’s seniority may 
be forfeited.’’ California Brewers Ass’n v. Bryant, 444 U.S. 598, 607, 100 S. Ct. 814, 820 
(1980) (footnotes omitted). But the gravamen of seniority systems, said the Court, is the 
allocation ‘‘to employees [of] ever improving rights and benefits as their relative lengths 
of pertinent employment increase.’’ Id. at 606, 100 S. Ct. at 819 (emphasis added). This 
is not the gravamen of tenure. Tenure is a decision that, on the basis of a lengthy 
probationary period and after rigorous evaluation, one’s promise of professional excellence 
warrants the award of a continuing appointment terminable only upon express conditions 
such as incompetence or incapacity. No greater rights accrue as part of the award of 
tenure solely by virtue of the accumulation of additional years of institutional service, 
although institutions may well choose to take account of seniority within the class of 
tenured faculty for the apportionment of other rights or benefits. Second, even if an 
equation of tenure with seniority could be made, the policy would in fact accord not an 
improvement but a diminution in rights to those with greater service. It is more than 
likely that such treatment would be considered a subterfuge to evade the purposes of 
the Act. See 29 C.F.R. § 1625.8(b) (1983). Cf. Dace v. ACF Industries, Inc., 722 F.2d 
374, 33 Fair Empl. Prac. Cas. (BNA) 788 (8th Cir. 1983). 

2? Ruebhausen, supra note 1, at 572. 

3° Ruebhausen indeed suggests seeking a Congressional exemption to the ADEA for 
tenure contracts entered into prior to 1991. Ruebhausen, supra note 1, at 571. 
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deference than when it acts to impair private contracts to achieve some 
public purpose.*" 

What, then, could the State argue, necessitates such admittedly dras- 
tic action? It would have to argue the difficulties in removing senior 
faculty imposed by the change in federal law. But in so doing, it would 
effectively reiterate the arguments made to and rejected by Congress in 
support of exempting tenured professors from uncapping.*? Congress, 
in crafting a seven-year exemption for the tenured professoriate,** has 
tacitly rejected the claim of undue burdensomeness. Indeed, in sustain- 
ing against constitutional challenge the application of the ADEA to 
state and local government, the United States Supreme Court confronted 
the claim that the abrogation of mandatory retirement below the stat- 
utory age directly impaired the State’s ability to structure integral 
operations in areas of traditional government functions. The Court 
rejected the argument, noting that the Act merely required the State 
‘‘to achieve its goals in a more individualized and careful manner’’ 
than it would by involuntary retirement.** Similarly, nothing in uncap- 
ping precludes dismissal for incompetence or incapacity subject to 
academic due process. On the other hand, abolition of tenure in order 
to facilitate the removal of older faculty would be patently contrary to 
the larger legislative purpose. 

The institution’s argument in the private sector would be contractual 
impossibility: when the law changes so as to render performance of a 
contract impossible, the non-performing party is discharged of its con- 
tractual obligations. In this instance, the argument would be that the 
promise of tenure was conditioned expressly by termination upon the 
professor’s reaching an age certain; since the ADEA abrogates the latter 
condition the institution should be excused from continuing its tenure 
obligation. 

There are two infirmities in the argument—one historical, the other 
doctrinal. The historian, Walter Metzger, has pointed out that higher 





31 United States Trust Co. v. New Jersey, 431 U.S. 1, 25-26, 97 S. Ct. 1505, 1519 
(1977). 

%2 Indeed, the State might well point to the remarks of those in the academic com- 
munity concerning the dire impact upon tenure as evidencing widespread recognition 
that uncapping will require precisely such action. It can accordingly be argued that when 
Congress acted it was at least tacitly acquiescing in that result. Representative Claude 
Pepper, however, issued a press release, Pepper Argues Against Exemptions of Teachers 
and Income in Mandatory Retirement Bill (October 11, 1977), in which he argued: 

Bound by a system of tenure, Universities have relied on mandatory retirement 
to weed out those incompetents who were uncritically tenured during the Ph.D. 
shortage of the 1950’s and early 1960’s or whose performance failed to match 
the promise which justified tenure. . . . Universities ought to weed out 
incompetents when incompetence is recognized rather than waiting for man- 
datory retirement to force them out at 65 or 70. 

33 The exemption is set forth at 29 U.S.C.A. § 631(d) (West Supp. 1987). It will expire 
December 31, 1993. Pub. Law 99-592, 100 Stat. 3344, 99th Cong., 2d Sess. (1986). 

34 EEOC v. Wyoming, 460 U.S. 226, 239, 103 S. Ct. 1054, 1062 (1983). 
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education has been characterized throughout its history by some sort 
of system of tenure.** Appointments of a ‘‘continuing’’ character not 
subject to periodic renewal but without a mandatory age of termination, 
were not uncommon at the turn of the century when the Carnegie 
Foundation established and administered the first inter-institutional 
system of faculty pensions. Even at that time, when eligibility for a 
Carnegie pension was set at age sixty-five, the average age of retirement 
for Carnegie pensioners was closer to sixty-nine; the President of the 
foundation found it regrettable that any ‘‘arbitrary limit [be] set upon 
the active work of a teacher.’’** In fact, what an ideal retirement policy 
should be was debated well into the late 1940s.°”7 Even as the joint 
AAUP-AAC 1950 Statement on Retirement endorsed the idea of a firm 
and reasonably late mandatory retirement age, it also recommended 
that retirement policy periodically be reviewed and revised to accord 
with changing circumstances.** In other words, the historical connection 
between tenure and mandatory retirement is not quite as inextricable 
as the argument presupposes. 

More important, as a legal matter the contractual doctrine of super- 
vening impossibility does not apply to changes in law that make the 
performance of a contract more difficult, expensive, or burdensome, 
but not impossible.** Continuing those who formerly would be super- 
annuated, unless cause or incapacity is proved in an intramural hearing, 
may well be costly and burdensome, but the added burden will not 
likely suffice to absolve the institution of its existing obligations. 


2. Prospective Adoption of Systems of Short Term Contracts 


There is no legal impediment to prospective institutional adoption of 
a system of term appointments in lieu of tenure, though the ‘‘benefit’’ 
of such a system could not be realized for a generation. Most commonly 
discussed are the substitution of periodic or rolling appointments for 
tenure: e.g., appointments of three or five years duration, with evalu- 
ations for renewal or non-renewal made either at such intervals or 
annually—hence the ‘“‘rolling’’ appellation. 

How would such a system fare under the ADEA? To be sure, the 
system itself would treat the older and younger alike—each would have 
to stand for periodic renewal. But any decision adverse to a member 
of the protected class—any faculty member over the age of forty—could 
be challenged under the theory of individual disparate treatment. Pre- 
sumably, the institution could articulate legitimate, non-discriminatory 





35 Metzger, Academic Tenure in America: A Historical Essay in FACULTY TENURE 
(Report of the Commission on Academic Tenure) 93 (1973). 

%6 Pritchett, supra note 4, at 55. 

37 W. GREENOUGH, COLLEGE RETIREMENT AND INSURANCE PLANS 35-37 (1948). 

38 Academic Retirement and Related Subjects, 36 AAUP BULL. 97 (1950). 

%° See, e.g., Lloyd v. Murphy, 25 Cal. 2d 48, 153 P.2d 47 (1944) (a thorough review 
of the law by Justice Traynor). 
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grounds for the non-renewal, which would then have to be attacked as 
pretext. Thus, the case would rest largely upon the plaintiff's proof 
concerning such matters as procedural irregularity or laxity in the non- 
renewal process, comparison of his or her record with those of younger 
members of the department whose contracts were renewed, or statistical 
evidence that older members of the protected class were disproportion- 
ately affected by the non-renewal process. 

To be sure, this system would make it easier to terminate faculty 
than does a system of tenure, inasmuch as the entire faculty, in essence, 
is probationary and cause for a negative decision need not be demon- 
strated intramurally. It is, however, precisely that feature which renders 
the idea antithetical to the academic enterprise. First, even sympathetic 
commentators have serious reservations about the practicability of such 
devices. The process ‘‘consumes a great deal of time, engages a good 
many people, and generates a substantial volume of material.’’*° Second, 
because the judgments are necessarily short-term and lack the substan- 
tial impact of tenure, adverse decisions are relatively unlikely, espe- 
cially over time. Indeed, on the basis of available (if slender) empirical 
evidence, such systems, where used, apparently function in effect as a 
system of de facto tenure. It is difficult to ‘‘non-renew’’ an amiable (if 
unexciting) colleague of, say, twenty years or more of service. It is 
much more likely that those ejected by such a system would be the 
patently unfit (who also could be dismissed under the tenure system), 
the slothful but intensely disliked, or the highly controversial. Conse- 
quently, a system of perpetual probation inevitably will have a chilling 
effect on the exercise of academic freedom and a consequent dampening 
of creativity. 


3. Periodic Post-Tenure Evaluation 


An idea discussed without connection to uncapping, but surely to 
be debated more frequently as a result of uncapping, is the addition to 
the existing tenure system of rigorous, periodic evaluations of tenured 
(or, in an administrative neologism, ‘‘post-probationary’’) faculty. Un- 
der such a system, a negative evaluation or a series of negative evalu- 
ations might trigger more intense scrutiny, the imposition of some 
sanction, or dismissal. 

The ADEA consequences of such systems are identical to the conse- 
quences of any system of periodic review, save that any involuntary 
termination effected ‘‘for cause’’ as demonstrated in an intramural 
hearing would much more likely withstand judicial scrutiny. In such 
a case, the evidence accumulated in the periodic re-evaluation process 
(student testimony, reviews by external referees of published work, and 
the like) would be relevant to the incumbent’s fitness or competence, 
to be decided in a hearing. The fact of a negative evaluation resulting 





«© R. CualT & A. ForRD, BEYOND TRADITIONAL TENURE 59 (1982). 
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from the evaluation process could not itself be evidence of unfitness, 
else receipt of a negative evaluation would be a self-defining condition 
for dismissal and the hearing a meaningless formalism. Such a system 
of post-tenure review, whatever its survivability under the ADEA, would 
in effect make a negative evaluation ‘‘cause’’ for dismissal. Its appli- 
cation to incumbent tenured faculty could be challenged as subterfuge 
to avoid the tenure obligation. It would, in practical effect, substitute 
periodic evaluation for a dismissal hearing and would be indistinguish- 
able from the abolition of tenure and the adoption in its stead ‘of a 
system of periodic appointments. 

Is the system of post-tenure review compatible with the antecedent 
award of tenure? Proponents of post-tenure review argue tht there is 
no inconsistency between tenure and ‘‘rigorous evaluation.’’ 
‘‘[MJeritocracy,’’ they claim ‘‘based on meticulous examination of a 
professor’s work is at the core of academic tenure.’’*! This observation 
is accurate, however, only with respect to judgments made in regard 
to the acquisition of tenure; once accorded, tenure shifts the presump- 
tion concerning the issue of competence to the professor. A system of 
periodic review, tenure-like in rigor, would reduce the strength of that 
presumption, just.as the neologism connotes a diminution in the im- 
portance of the tenure decision. 

To be sure, evaluation takes place throughout a professorial career— 
for promotions, grants, awards, research or sabbatical leaves, and merit 
salary increases, to name a few. No one has asserted that evaluation 
for these and similar purposes erodes tenure. But what differs in 
schemes of post-tenure review is that the periodic re-evaluation takes 
place for the purpose of identifying likely candidates for dismissal, as 
a kind of academic search-and-destroy mission. It is, perhaps, for this 
reason that Ruebhausen observes, if only in passing, that a scheme of 
such periodic evaluation is precluded by the idea of tenure.*? 

Whether a system of post-tenure review could legally be applied to 
currently-tenured faculty turns upon the purpose and precise content 
of the system and the responsiveness of the courts to considerations of 
the kind just outlined. Two general lines of authority address the limits 
tenure imposes upon an institution’s ability unilaterally to alter signif- 
icant incidents of personnel policy.** The first would allow institutions 
to apply retroactively a change in policy so long as the modification is 
uniformly applied and is ‘‘reasonable.’’** The second would rely more 
heavily upon the norms and expectations of the academic profession 
as to whether the modification alters a substantial incident of tenure.** 





* Id. at 181. The Chait and Ford study has been sharply criticized. See Hartnett, 
Book Review, 10 J.C.U.L. 95 (1983) and Finkin, Book Review, 10 J.C.U.L. 105 (1983). 

* Ruebhausen, supra note 1, at 562. 

* See generally Finkin, supra note 25. 

* See, e.g., Rehor v. Case Western Reserve Univ., 43 Ohio St. 2d 224, 331 N.E.2d 
416, cert. denied, 423 U.S. 1018, 96 S. Ct. 453 (1975). 

*s See, e.g., Drans v. Providence College, 383 A.2d 1033 (R.I. 1978). 
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Under the first approach, a court might find periodic re-evaluation a 
‘‘reasonable’’ means of assuring the continued performance of tenured 
faculty. Under the second, the lack of widespread acceptance of the 
idea and, relatedly, the general recognition of the threat such systems 
pose to the exercise of academic freedom might prove legally persua- 
sive.*® 

Wholly apart from legal considerations, however, systems of post- 
tenure evaluation are subject to much the same criticism as systems of 
perpetual probation. To be truly rigorous, as its proponents intend, the 
system must require every tenured professor to be evaluated by col- 
leagues and outside referees and subjected to additional administrative 
review every five years or so. Even if the workload is staggered, as it 
must be for convenience, faculties and administrations would bear the 
burden of making tenure-like judgments of twenty percent of their 
tenured colleagues every year. A burden of this kind seems wholly 
disproportionate to the need to identify those who should be encouraged 
voluntarily to retire or against whom dismissal proceedings should be 
brought in the event of a refusal to retire. Moreover, although such a 
system may not be intended to harass, it will inevitably be perceived 
as harassing.*”? As a result it will necessarily be perceived as a threat 
(even if unintended) to the exercise of robust disciplinary, institutional, 
and collegial discourse, and, therefore, to academic freedom. 


B. Ruebhausen’s Proposal: The Long Term Contract 


A decade ago, in response to the then-tightening academic labor 
market (and without consideration of federal anti-discrimination law), 
Allan Cartter suggested a single contract of, for example, twenty years 
to be accorded after successful completion of the probationary period: 
‘This might provide an incentive for a faculty member to sustain his 
scholarly enterprise, and give teaching institutions a graceful way of 
thinning the ranks of those who are not major contributors in their 
later years.’’** This proposal has ‘‘considerable appeal’’ for Ruebhausen, 
although he suggests a term of twenty, thirty, or even thirty-five years: 


[A] faculty member could choose among several different terms of 
employment—terms long enough to assure academic freedom for 
the faculty member. Such a choice will also make faculty active 
participants in selecting a contract duration that better reflects 





46 See generally On Periodic Evaluation of Tenured Faculty, 69 ACADEME 1a-14a (Nov.- 
Dec. 1983) (report of a conference of faculty and administrators sponsored by the American 
Association of University Professors, the consequence of which was a consensus statement 
that rejects the need for an additional system of periodic post-tenure evaluation). 

«7 Perry, Formal Reviews for Tenured Professors: Useful Spur or Orwellian Mistake?, 
Chron. of Higher Educ., Sept. 21, 1983, at 25, col. 2. 

48 CARTTER, The Academic Labor Market, in HIGHER EDUCATION AND THE LABOR MARKET 
281, 305 (M. Gordon ed. 1974). 
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their own desires. The choice also enables the institution to plan 
ahead and keep the balance between the continuity and renewal 
it deems essential to meet its educational responsibilities.*° 


The proposal warrants examination from both the legal and academic 
perspectives. 


1. Under the ADEA 


Under such a scheme, the individual, after the expiration of the long 
appointment, would be precluded from further appointment, stand for 
periodic renewal, or stand for only one renewal. Under periodic re- 
newal, the current system of academic appointment (probation followed 
either by non-renewal or the award of tenure) would be replaced by a 
three-part process: probation, a single if lengthy contract, and annual 
or other periodic renewals. Single renewal would also entail a three- 
part process: probation, a lengthy contract, and renewal which would 
be—if granted—tantamount to the current concept of tenure. 

The validity of preclusion from reappointment hinges upon accep- 
tance of Ruebhausen’s argument that it is analogous to a voluntary 
early retirement scheme. As I argued earlier, I do not believe that that 
position can be squared with the Act. 

Under periodic or single renewal, the institution would have the 
option to rehire or not at the expiration of the contract. By declining 
to rehire, the institution would risk being challenged under the indi- 
vidual disparate treatment theory of discrimination.*° And even if dis- 
crete decisions not to rehire would survive scrutiny, it remains to be 
seen whether the system as a whole would survive challenge on a 
theory of systematic disparate treatment or, if applicable, of disparate 
impact. 

Even if the probationary period is lengthened to adjust for favorable 
market conditions, a twenty or twenty-five-year contract most likely 
would be awarded, on average, to persons between six and ten years 
after completion of their terminal degrees. Thus, the faculty accorded 
the long-term appointment would, on average, be in their mid-thirties; 
consequently, their long term contracts would expire and so the option 
to terminate would be exercised for a class of faculty in their mid- 
fifties (for twenty-year appointments) or early sixties (for twenty-five- 
year appointments). As a result, the institution might well be required 
to defend a policy of late career breaks in contractual relations. In order 
so to do, the institution would have to argue that the need to assure 
conformity with institutional expectations requires allowing non-renewal 





* Ruebhausen, supra note 1, at 572. 
5° Ruebhausen is somewhat sensitive to the issue of failure to rehire; he notes that, 
‘Any policy against rehiring faculty members after the expiration of their tenure con- 


tract[s] is suspect unless clearly based on factors other than age.’’ Id. at 567 (emphasis 
in original). 
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at that point without the procedural guarantees that attend a termination 
during the period of appointment. 

It may well be that under the ADEA, as under Title VII, the courts 
would require the showing of necessity to be fairly rigorous; that is, 
the policy would be justified by ‘‘compelling need,’’** not convenience. 
But the argument for a late career break in contractual relations in 
contradistinction to a dismissal would in part necessarily be predi- 
cated—as Cartter’s proposal made clear—upon the widespread assump- 
tion ‘‘in academic circles that there is a relationship between the age 
of a faculty member and ability to produce instruction and research.’’®? 
In other words, a serious argument could be made that the policy would 
rest upon an age stereotype that Congress tacitly rejected by declining 
to adopt a blanket professorial exemption.* 

It could be argued that routinely appointing the non-tenured on an 
annual basis, resulting in the non-reappointment of some or many, 
provides an institution the necessary context for its treatment of the 
superannuated. This, the argument would run, is not discriminatory 
either because the young and the old are treated alike, or because the 
total system that non-reappoints both the (professionally) young and 
the old evidences no discrimination at work. The former argument 
suffers from too narrow a view of ‘‘discrimination.’’ It is irrelevant that 
a sixty-five year old is accorded the same status as a thirty-five year 
old; the fact is that he or she has fewer rights at sixty-five than he or 
she had at fifty-five. Closely related, and if precedent under Title VII 
is persuasive authority, the bottom line of the total system of employ- 
ment policy is irrelevant to whether any one element in the structure 
withstands attack.™ 


2. Academic Implications 


The justification for the tenure system is explained in the preamble 
to the 1940 Statement of Principles on Academic Freedom and Tenure: 


Tenure is a means to certain ends; specifically: (1) Freedom of 
teaching and research and of extramural activities and (2) a suf- 





51 Leftwich v. Harris-Stowe State College, 702 F.2d 686, 692 (8th Cir. 1983). 

52 R. RADNER & C. KUH, MARKET CONDITIONS AND TENURE IN U.S. HIGHER EDUCATION 
1955-1973, 3 (Carnegie Council on Policy Studies in Higher Education Technical Report 
No. 2) (1977). 

83 In Zahorik v. Cornell Univ., 729 F.2d 85, 34 Fair Empl. Prac. Cas. (BNA) 165 (2d 
Cir. 1984) the court refused to invalidate Cornell’s selection process for tenure, challenged 
on disparate impact grounds, because of the obvious ‘‘job relatedness’’ of the criteria 
and the ‘historically settled’”’ nature of the tenure process. Id. at 95-96, 34 Fair Empl. 
Prac. Cas. (BNA) at 172. Although the court eschewed the language of ‘‘legitimate 
necessity,’ the decision is consistent with the requirement that there be a strong or even 
overriding need for the policy in view of the historic function of academic tenure. Thus, 
it would supply scant support for a policy that is antithetical to tenure. 

5¢ Connecticut v. Teal, 457 U.S. 440, 102 S. Ct. 2525 (1982). 
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ficient degree of economic security to make the profession attrac- 
tive to men and women of ability. Freedom and economic security, 
hence, tenure, are indispensable to the success of an institution 
in fulfilling its obligations to its students and to society.* 


Any proposed alternative must withstand scrutiny on both of these 
accounts. 

Ruebhausen does deal with the first element. He argues that a con- 
tract, if ‘‘long enough,’’ will assure academic freedom. Experience, 
however, suggests the contrary. No matter how long the institutional 
commitment, it would be made in anticipation of a later reappointment 
or non-reappointment decision. To that extent, the appointment is one 
of probation, even if of extraordinarily long duration. Thus, it suffers 
from the same substantive infirmity of the periodic or ‘‘rolling’’ con- 
tract, albeit in a more protracted fashion. 

To be sure, some institutions have adopted provisions continuing on 
an annual basis selected faculty members who are beyond the retirement 
age, who are ‘‘detenured.’’ It could thus be argued that a contract by 
which tenure expired in twenty or twenty-five years, rendering the 
incumbent eligible for rehire on a periodic basis thereafter, would 
function no differently from these existing systems. But these existing 
systems were predicated as a limited exception to a policy of a reason- 
ably late but firm date of retirement. A major change is worked by 
making such a decision a routine element of the system. And, it suffices 
to say, such systems have not been seen as free of threat.** 

Ruebhausen gives scant attention to the second element, the attraction 
of able scholars by the promise of security and the concomitant need 
to stimulate academic work that may require long periods of gestation. 
On the contrary, he argues that the long term contract provides a benefit 
for institutions not supplied under tenure: ‘‘flexibility.’’*” Under the 
current tenure system, the institution’s commitment to the individual 
cannot be terminated merely out of a desire to reallocate resources.* 
But under Ruebhausen’s approach, at the expiration of the term an 





55 Reprinted in AAUP Po.icy DocuMENTS AND REPORT 3 (1984 ed.). 

86 See 1968 Report on Retirement and Academic Freedom reprinted id. at 70: 
In institutions with a flexible retirement age at which decisions on retirement 
are made by administrators, professors who wish to continue their academic 
work beyond the minimum retirement age may hesitate to express opinions 
contrary to administrative policy, to defend an outspoken colleague, or otherwise 
to take positions contrary to those who have the power to retire them. The 
occasional victimization of a bold professor would give reality to this fear. Also, 
self-restriction of freedom may result from the possibility of nonreappointment. 
In contrast, where there is a fixed retirement age, with no possibility of 
deviation, professors are not normally subject to penalty, no matter how critical 
they may be of institutional policy or how much outside influence for their 
nonreappointment is brought to bear on the institution. 

8” Ruebhausen, supra note 1, at 573. 

8° Finkin, supra note 25, at 1140-41. 
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institution could choose to reallocate the faculty member’s position to 
some other purpose or, for that matter, to utilize as an institutional 
saving the sums formerly appropriated to the individual’s compensa- 
tion. A decision so predicated would be insulated from challenge on 
age discrimination grounds. 

This flexibility, however, would be purchased at necessary expense 
of individual security. Accordingly, one must wonder about the kinds 
of persons who would be attracted to the profession when the profes- 
sorial employment system is expressly geared to eject those of twenty- 
five to thirty years total service—a class of faculty members in their 
late fifties and early sixties because someone ‘“‘better’’ in another dis- 
cipline is desired, because an institutional saving could be realized, 
because enrollment has surged in other departments, or because of 
some other ‘‘reasonable factor other than age.’’ 

The problems of such a system have been termed ‘‘massive.’’®® For 
those who are to be displaced, critical problems of readjustment would 
be presented; society at large would confront the problem of dealing 
with a class of displaced senior faculty members. Institutions would be 
on the horns of a dilemma. If pension policies are premised upon 
reasonably late retirement, and the contribution level of money purchase 
plans is so adjusted, the displaced class would find itself with a 
relatively meager annuity income and scant professional opportunities 
elsewhere in higher education. On the other hand, if the contribution 
policy is premised upon the need to maintain substantial income for 
those displaced in their late fifties and early sixties and if it assumes 
that a large number in that age group will be discontinued, then the 
cost for those who will be continued would rise significantly. This, in 
turn, might serve to place added economic pressure upon the institution 
to displace, and render either the policy or the manner of its admin- 
istration more suspect under both the ADEA and the Employee Retire- 
ment Income Security Act.© 


CONCLUSION 


All of the proposed alternatives to the current tenure system, includ- 
ing the long-term contract, have significant problems of administration, 
of application consistent with federal anti-discrimination law, and of 
the degree to which they threaten rather than assure conditions for the 
exercise of academic freedom. They present the question whether the 
likely impact of the abolition of mandatory retirement—a modest rise 
in institutional costs and the continuance in service of a small group 
of faculty whom the institution might wish to terminate but for whom 





8° Moore, Tenure and Retrenchment Practices in Higher Education—A Technical 
Report, (Introduction) 31 J. COLLEGE & UNIv. PERSONNEL AssS’N 1, 16 (1980). 


6 29 U.S.C. § 1140 (1986). See, e.g., Gavalik v. Continental Can Co., 812 F.2d 834 
(3d Cir. 1987). 








60 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 1 


no cause adequate to discharge is presented—justifies the serious con- 
sideration of any of them. 

If uncapping does present significant institutional problems, a matter 
as yet by no means certain,®' the academic community would be better 
advised to explore voluntary early retirement programs and pension 
policies. One might ask, for example, whether money purchase annuity 
systems, whereby both employer contributions and fund assets accu- 
mulate and which serve accordingly to encourage longer service, con- 
tinue to make sense in the absence of a firm retirement date. Alternatively 
one should consider whether guaranteed benefit plans geared to a level 
of pay-out under which a faculty member does not fare noticeably better 
by retiring at seventy-five than at seventy ought to be explored. In 
advance of such exploration and in the absence of any experience under 
an uncapped ADEA, the abandonment of tenure would be, to put it 
mildly, a dangerous overreaction. 





® See, e.g., Mooney, Expected End of Mandatory Retirement in 1990’s Unlikely to 
Cause Glut of Professors, Study Finds, Chron. of Higher Educ., Dec. 16, 1987, at 1, col. 
2. 

* The author is indebted to Professor Mary Gray for this suggestion, made in an 
informal meeting of representatives of the AAUP and the Association of American 
Universities (AAU) to discuss the consequences of and responses to the ADEA amend- 
ment. 

® In testifying before the Senate Subcommittee on Labor, John Dunlop opined that in 
the event of uncapping: 

colleges and universities would be faced with two very undesirable options: (1) 

They could elect to keep the tenure system as it now functions essentially 

intact, with the result that individuals would have the assurance of continued 

employment, in effect for life—with harmful effects on education, on the 

advancement of new faculty members and on the academic enterprise as a 

whole. (2) They could seek to eliminate tenure altogether, or to alter the tenure 

system in some substantive way, with chilling effects on academic freedom as 

we have understood it and, consequently, on teaching, faculty and administra- 

tive morale and the long-term advancement of knowledge. 
Prohibition of Mandatory Retirement and Employment Rights Act of 1982: Hearing on 
S. 2617 Before the Subcomm. on Labor of the Senate Comm. on Labor and Human 
Resources, 97th Cong., 2d Sess. 136, 146 (1983) (statement of John Dunlop, Lamont 
University Professor, Harvard University School of Law). A professorial exemption may, 
as Dunlop argued, be good policy. An orderly renewal of the faculty by new hires and 
the encouragement of younger scholars by the reasonable expectation of an academic 
career are desirable things. See Uncapping the Mandatory Retirement Age: A Report of 
Committee A, 68 ACADEME 14a (Sept.-Oct. 1982). But it remains to be seen whether, with 
incentives to voluntary retirement, with a phased retirement option, and, perhaps, with 
a more aggressive policing of existing institutional standards fully consistent with the 
tenure system, the subset of the obsolescent or somnolent that might be carried for an 
unwarranted length of time is so large as realistically to ‘‘harm the academic enterprise 
as a whole.”’ 








FirsT AMENDMENT CHALLENGES TO THE 
USE OF MANDATORY STUDENT FEES TO 
HELP FUND STUDENT ABORTIONS 


INTRODUCTION 


Few issues have so emotionally divided the nation in the last fifteen 
years as that of abortion. Recent first amendment challenges to man- 
datory student fees to help fund abortions have brought the conflict to 
the college campus. Students have argued that a public institution 
violates their first amendment rights by requiring them to pay, as a 
condition to enrollment, student fees which fund student abortion 
services. The United States Supreme Court’s landmark decision in 
Tinker v. Des Moines Independent Community School District’ affirmed 
that first amendment rights are available to students. However, the 
Court also emphasized that these rights are ‘‘applied in light of the 
special characteristics of the school environment.’’? The Court thus 
recognized the authority that state and school officials necessarily 
possess to ‘‘prescribe and control’’ conduct in the schools.* 

This Note explores an issue in which students’ first amendment 
rights directly confront the authority of state college and university 
officials. Specifically, this Note examines the use of mandatory student 
fees to fund student abortions at public colleges and universities and 
first amendment challenges to that practice. 

State colleges and universities commonly assess all students for a 
registration fee used to help fund a variety of extracurricular programs. 
Recently, a number of students enrolled in such institutions have 
unsuccessfully challenged the imposition of these mandatory fees when 
the institution used a portion of those fees to help finance student 
abortions. The students argue that the mandatory registration fee vio- 
lates their first amendment rights to freedom of religion and association 
by forcing them to subsidize, and thus advocate, a position on abortion 
that is contrary to their beliefs. School officials argue that the health 
services are religiously neutral and consistent with educational objec- 
tives. An analysis of recent federal court decisions suggests that the 
student challenge may be successful in the future. 





* The Court held that school administrators could not prohibit high school students 
from wearing black armbands to protest the Vietnam War. 393 U.S. 503, 89 S. Ct. 733 
(1969). See also Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961). 

2 393 U.S. at 506, 89 S. Ct. at 737; Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 
(1972). 

3 393 U.S. at 507, 89 S. Ct. at 738. 
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I. UNIVERSITY IMPOSITION OF MANDATORY FEES 


Public colleges and universities are usually agencies of the state. The 
state legislature controls the collegiate officers and typically grants the 
officers broad decision-making power,‘ including the authority to im- 
pose mandatory student fees.° Officers are traditionally expected to take 
any steps necessary for the ‘‘successful maintenance of an intellectually 
stimulating and challenging academic atmosphere for learning.’’® 
Furthermore, the officers may legally assess student fees and use those 
fees for the benefit of the student body, ‘‘even when those fees are not 
used directly to support the cost of specific education programs or 
services.’’’ These officials thus justify the use of student fees for medical 
services as ‘‘serving the education-related purpose of minimizing the 
detrimental effects of students’ health conditions on their academic 
performance.’’® 

Both state and federal courts have upheld the constitutionality of 
mandatory fees and the broad authority with which university officials 
allocate their uses. These decisions, however, have involved first 
amendment challenges to the use of mandatory fees to fund a college 
newspaper or to bring controversial speakers to campus.’® These deci- 
sions stressed that universities are designed, in part, to provide a 
‘‘marketplace of ideas,’’ and that campus newspapers and speaker 
programs clearly further that academic purpose. The first amendment 


attacks of the pro-life students present a more serious legal challenge, 
for the connection between school funding of abortions and a strong 
academic atmosphere is less clear. 


II. ERZINGER V. REGENTS OF THE UNIVERSITY OF CALIFORNIA 


Although the use of mandatory student fees to fund abortions has 
met with protest on a number of college campuses, Erzinger v. Regents 





* For example, the California Constitution provides: ‘‘The Legislature may authorize 
the governing boards of all student districts to initiate and carry on any programs, 
activities, or to otherwise act in any manner which is not in conflict with the laws and 
purposes for which school districts are established.’’ CaL. Const. art. IX, § 14. See also 
ILL. Const. art. X, § 2; Miss. CopE ANN. art. X. 

5 For example, the California statute provides: ‘‘Payment of membership fees pursuant 
to this section shall be a prerequisite to enrollment in the college or university.’’ CAL. 
Epuc. Cope § 89300 (West 1982). 

® Fishbein, Legal Aspects of Student Activities Fees, 1 J.C.U.L. 190 (1973). 

7 Id.; see also Erzinger v. Regents of the Univ. of Cal., 136 Cal. App. 3d 1, 185 Cal. 
Rptr. 791, aff'd on rehearing, 137 Cal. App. 3d 389, 187 Cal. Rptr. 164 (1982). 

* 137 Cal. App. 3d at 394, 187 Cal. Rptr. at 167. 

® See Veed v. Schwartzkopf, 353 F. Supp. 149 (D. Neb. 1973); Good v. Associated 
Students of the Univ. of Wash., 86 Wash. 2d 94, 542 P.2d 762 (1975); Fishbein, supra 
note 6, at 190, 192; Steele, Mandatory Student Fees in Public Universities: Bringing the 
First Amendment Within the Campus Gate, 13 J.C.U.L. 353 (1987). 

7° See Steele, supra note 9, at 361. 
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of the University of California," a California appellate decision, is the 
only challenge which has reached the courtroom. In 1977, fifty-nine 
students at the University of California-San Diego refused to pay the 
portion of their mandatory student fees which the University allocated 
to pay for student abortion and abortion referral services.*? The students 
alleged that the mandatory fees forced them to abandon their religious 
beliefs as a condition of attending the University and therefore violated 
their first amendment rights in two ways." First, the students claimed 
that the University forced them to advocate a position contrary to their 
religious beliefs, in violation of their freedom of association. Second, 
the students argued that the University forced them to act in a manner 
contrary to their religious beliefs in violation cf their first amendment 
freedom of religion. 

The University countered that it did not coerce the students to 
advocate a position on abortion contrary to their religious views since 
it did not force them to join a pro-abortion organization, use the student 
health service programs, or have, perform, or endorse abortions. Also, 
the University argued that its Regents have legal authority to assess 
mandatory student fees and allocate such fees to benefit the student 
population, even when such fees do not directly support the costs of 
specific educational programs.** 

Because the students failed to show that the University ‘‘coerced’’ 
them into changing their beliefs regarding abortion, the court rejected 
both challenges.* Noting that the right to free exercise of religion does 
not exempt one from paying taxes to the government, the court stated: 


Similarly, the [f]irst [a}mendment does not prohibit the University 
from requiring all students, regardless of religion, to pay fees for 
general student support services; the fact plaintiffs may object on 
religious grounds to some of the services the University provides 
is not a basis upon which plaintiffs can claim a constitutional 
right not to pay a part of the fees.’ 


Although the issue has not yet reached the federal courts, both 
challenges may meet with more favorable treatment there if the courts 
are willing to consider a number of recent federal decisions relating to 
the plaintiffs’ argument. Further analysis, then, requires consideration 





1 136 Cal. App. 3d 1, 185 Cal. Rptr. 791, aff’d on rehearing, 137 Cal. App. 3d 389, 
187 Cal. Rptr. 164 (1982). 

12 The University refused to allow a pro rata exception or exemption and subsequently 
cancelled the students’ enrollment. 137 Cal. App. 3d at 391, 187 Cal. Rptr. at 165. 

13 Id.; Baier, Student Refusal To Pay Abortion-Related Fees - A 1st Amendment Right?, 
20 SAN Disco L. REv. 837 (1983). 

-'* 136 Cal. App. 3d at 393, 185 Cal. Rptr. at 166. 

8 Id. at 392, 393, 185 Cal. Rptr. at 166. 

16 Id. at 393, 185 Cal. Rptr. at 167. 

7 Id. 
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of both the students’ free association and free exercise arguments. 


II]. FREE ASSOCIATION AND STUDENT FEES 


Students seeking to end this practice may challenge the infringement 
of their first amendment right to free association and claim that the 
United States Supreme Court decision in Abood v. Detroit Board of 
Education** supports this position. Abood involved a challenge to the 
validity of a collective bargaining agreement between the Detroit Board 
of Education and the local teachers union.*® The Abood Court recog- 
nized that requiring non-union members to support financially political 
causes with which they disagree infringed on their constitutional right 
to free association.”° Justice Stewart upheld the plaintiffs’ free associa- 
tion claim because ‘‘at the heart of the [f]irst [a}mendment is the notion 
that an individual should be free to believe as he will, and that in a 
free society one’s beliefs should be shaped by his mind and his con- 
science rather than coerced by the State.’’2 

Similarly, the students in Erzinger argued that the school’s mandatory 
student fee program infringed on their first amendment free association 
right by forcing them to support a cause with which they disagreed on 
ideological grounds.?? However, the Erzinger court found that the plain- 
tiffs did not ‘‘show the University’s collecting and using the fees 
coerced them from holding or expressing their views against abor- 
tion.’ 

In addition, defenders of Erzinger point out that Abood is limited to 
political activities.2* Compelling political funding, it is argued, presents 
inherent dangers because it violates the sanctity of the democratic 
system at its very center, the realm of free belief.2* This danger, 
however, is not present in mandatory school fees since university health 
programs have ‘‘already run their political course’’ and are no longer 





% 431 U.S. 209, 97 S. Ct. 1782 (1977). 

** Non-union teachers opposed mandatory service fees, equal in amount to union 
dues, which were used in part for ‘‘political and other ideological activities’ unrelated 
to collective bargaining. Id. at 209, 97 S. Ct. at 1786. 

20 “For the first time, the Court recognized funding as a means of communicating 
ideals and associating with beliefs.’ See Baier, supra note 13, at 840. The Abood decision 
also quoted Thomas Jefferson: ‘“To compel a man to furnish contributions of money for 
the propagation of opinions which he disbelieves, is sinful and tyrannical.’’ 431 U.S. at 
234 n.31, 97 S. Ct. at 1799 n.31. 

1 431 U.S. at 234, 235, 97 S. Ct. at 1799. 

22 Lauren, ‘‘Fee Speech’’: First Amendment Limitations on Student Fee Expenditures, 
20 CAL. W.L. Rev. 279, 287 (1984). 

22 Erzinger, 136 Cal. App. 3d at 393, 185 Cal. Rptr. at 166. 

2 431 U.S. at 222, 235-36, 97 S. Ct. at 1793, 1799-1800. 

2s ‘Compulsory funding of political advocacy of state-supported or group-supported 
programs exhausts the funds available for individual political expression and creates the 


danger . . . of an ‘officially disciplined uniformity’ of mind.’’ Baier, supra note 13, at 
841. 
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‘reliant upon the political process.’’?* Because the democratic system 
is no longer necessary once a program has been adopted by a majority, 
Abood’s protection no longer is needed.”’ If any student could refuse 
to contribute to the student fund because he or she disagrees with an 
established program, it would severely limit the broad decision-making 
authority of the school’s officers. Consequently, the whole student body 
would suffer.?* Furthermore, the legislature, not the court, is the proper 
forum for addressing the issue. 

Although the students challenging the abortion policy face a difficult 
task, an objection to the Erzinger approach remains. The students might 
argue that the university-sponsored abortion program is hardly one that 
has run its ‘‘political course.’’ Although the state legislatures have 
granted broad discretion to public university officers with regard to the 
assessment of mandatory fees, and to the supervision of school opera- 
tions as a whole, the abortion service does not fall within the purposes 
for which the school was chartered and so lies outside of the officers’ 
authority.” 

For example, the school-funded abortion service cannot be described 
as politically responsive to the same extent as a visiting speaker program 
since it is not clear that such a service has ever been adopted by a 
majority of the legislature or of the populace,*° but only by a majority 
of the Regents. The issue can basically be characterized as a struggle 
between the alleged first amendment rights of a dissenting minority 
and the broad authority of the Board of Regents. If it is shown that the 
Regents are overstepping the authority granted them by the state leg- 
islature, then the courtroom becomes the ultimate forum for relief.** 





26 Id. 

7 Id. 

28 Erzinger, 136 Cal. App. 3d at 393; Abood, 431 U.S. at 222-23, 97 S. Ct. at 1793. 
Other programs which students might consider objectionable include animal research, 
defense research and alcohol service. 

22 “‘The United States Supreme Court’s analysis of the union dues expenditures 
seemingly suggests, by analogy, that the student dissenter needs to demonstrate the 
challenged fee use to be noneducational or in some way outside the purpose of the 
university.’’ Lauren, supra note 22, at 295. 

3° Congress recently enacted the Civil Rights Restoration Act of 1987, Pub. L. No. 
120-259, _ Stat. __ (1985). The Act applies federal anti-discrimination laws to 
entire institutions receiving federal financial aid, rather than merely to those specific 
programs receiving aid. Section 909 of the Act clarifies its effect on abortion services: 
‘‘Nothing in this title shall be construed to require or prohibit any person, or public or 
private entity, to provide or pay for any benefit or service, including the use of facilities, 
related to an abortion.’’ H.R. 586, 100th Cong., 2d Sess., 134 Conc. REc. 1815-1830 
(1988). 

31 Small business leaders, upset with what they deem unfair competition from tax- 
exempt universities which sell consumer goods such as computers, have taken their fight 
to federal and state legislatures. Italo S. Cappabianco, a Pennsylvania state representative 
explains, ‘‘People assume that a state college is closely watched by legislatures . . . but 
these people are doing all kind of things no one knows about. It’s time for a little 
accountability.’’ Jaschik, Small-business Leaders Launch Campaign to Curb Campus Sales 
of Consumer Goods, Chron. of Higher Educ., Feb. 11, 1987, at 21, col. 2. 
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Tinker recognized that first amendment rights do have a place in the 
school setting, but only if ‘‘applied in light of the special characteristics 
of the school environment.’’*? The precedents about the meaning of the 
first amendment in other areas of life cannot be ‘‘indiscriminately 
transferred to the university setting.’’** Yet that special environment 
which sets the university apart from a union and other areas of life is 
intimately linked to the unique function of the university as provider 
of a thriving ‘‘marketplace of ideas.’’ Abood, then, will apply if this 
essential purpose becomes blurred: 


It is when the student fee money is used for a primarily non- 
educational, ideological activity that the labor-university analogy 
becomes useful to the student dissenter. If it does not promote an 
exchange of ideas or add to the quality of the academic environ- 
ment, and could adopt or actively advocate a particular view, the 
activity is constitutionally suspect under Abood.** 


The courts have, however, been reluctant to extend the Abood doc- 
trine to student fee issues involving funding of campus newspapers, 
speaker programs and other activities which contribute to the academic 
atmosphere of the university.** The Third Circuit did, however, apply 
the Abood doctrine to the student fee issue in Galda v. Bloustein.** In 
that case, school funds were used for lobbying on issues involving 


student affairs at various levels of government. The court in Galda 
found that the educational benefits of the program were not closely 
enough related to its essential function: political lobbying. It remains 
unclear whether the Abood doctrine will be further extended to fit the 
student abortion issue. The students are more likely to find relief 
through their second constitutional challenge. 


IV. THE FREE EXERCISE ARGUMENT 


The students in Erzinger also argued that the University’s assessment 
of a mandatory fee, in part used to pay for abortions, forced them to 
abandon their religious beliefs as a condition of attending the schoo!.*’ 
The court rejected this argument because the plaintiffs failed to show 
that ‘‘the University denied them enrollment because of their religious 
beliefs opposing abortion; instead, the University cancelled their en- 





%2 Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 506, 89 S. Ct. 733, 736 
(1969). 

°° Wright, The Constitution on the Campus, 22 VAND. L. REv. 1027, 1038 (1969). 

%* Steele, supra note 9, at 353, 371. 

35 ‘*A comparison of labor unions and universities reveals distinctions that hinder the 
dissenting students attempt at drawing an analogy.’’ Lauren, supra note 22, at 279, 292. 

36 772 F.2d 1060 (3d Cir. 1985). 

” Erzinger, 136 Cal. App. 3d at 391, 187 Cal. Rptr. at 166. 
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rollment because they did not pay mandatory student fees.’’** This 
judgment, however, may be inconsistent with Supreme Court treatment 
of free exercise claims. Should the issue reach the high Court, the 
student challenge may emerge victorious.*° 

The first amendment prohibits a state establishment of religion while 
providing for its free exercise.*° These two clauses often conflict, how- 
ever, and the Court has struggled to find a ‘‘neutral course’ by which 
it can best apply the clauses while remaining faithful to the mandates 
of the first amendment.*' In its struggle, the Court has recognized that 
the two clauses vest upon two basic principles: ‘‘voluntarism’’ and 
‘‘separatism.’’*? Voluntarism provides that one is free to worship ac- 
cording to his own conscience, protected from state coercion to do 
otherwise, while separatism prohibits excessive entanglement between 
church and state.*? The success of the students’ free exercise challenge 
depends on a determination by the Court that the former principle is 
the more important.** In applying the religion clauses, the Court has 
given voluntarism preferential treatment. In Everson v. Board of Edu- 
cation,*® which upheld state-supported bus transportation for parochial 
students, Justice Black explained: 


[W]e must be careful, in protecting the citizens of New Jersey from 
state-established churches, to be sure that we do not inadvertently 


prohibit New Jersey from extending its general State law benefits 
to all citizens without regard to their religious belief. . . . [T]he 
[first [ajmendment . . . requires the state to be a neutral in its 





38 Id. at 393, 187 Cal. Rptr. at 168. 

3° See Baier, supra note 13, at 856. 

40 *‘Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof.’’ U.S. Const. amend. I. 

«A pervasive difficulty in the constitutional jurisprudence of the religion 

clauses has accordingly been the struggle ‘‘to find a neutral course between the 
two Religion Clauses, both of which are cast in absolute terms, and either of 
which, if expanded to a logical extreme, would tend to clash with the other.’’ 
L. TRIBE, AMERICAN CONSTITUTIONAL LAW § 14-2, at 815 (1978). 
«2 Of the two principles, voluntarism may be the more fundamental. The free 
exercise clause was at the very least designed to guarantee freedom of conscience 
by preventing any degree of compulsion in matters of belief. It prohibited not 
only direct compulsion but also any indirect coercion which might result from 
subtle discrimination; hence it was offended by any burden based specifically 
on one’s religion. So viewed, the free exercise clause is a mandate of religious 
voluntarism. 
Id. at 818. 

43 See Torcaso v. Watkins, 367 U.S. 488, 81 S. Ct. 1680 (1961). 

44 ‘*Whenever a free exercise claim conflicts with an absolute non-establishment theory, 
the support of the former would be more faithful to the consensus present at the time of 
the Constitutional Convention and of the First Congress.’’ L. TrispE, supra note 41, at 
819. 

45 330 U.S. 1, 67 S. Ct. 504 (1947). 
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relations with groups of religious believers and non-believers; it 
does not require the state to be their adversary.* 


Everson thus demonstrated that principles of religious liberty and 
voluntarism shape the separatism doctrine and not vice versa.*”? The 
Court is not bound by a strict neutrality theory which prohibits any 
differential treatment of individuals whose religious beliefs would be 
otherwise harmed. Rather, the first amendment often demands that the 
state act positively to protect free exercise rights.** This brand of 
neutrality permits government-supported chaplains to serve troops in 
the army while also allowing an exemption to Sunday closing laws for 
those who close on another day due to their own religious convictions.“ 
This approach, described as the ‘‘zone of required accommodation,’ 
recognizes that state actions often affect different persons in different 
ways and that ‘‘truly even-handed treatment at times compels exempt- 
ing those whose religious beliefs are exceptionally burdened by a 
challenged state action.’’*° The doctrine has been the basis of several 
landmark Supreme Court decisions. 

The Court’s first pronouncement on free exercise was rather limited. 
In Reynolds v. United States,*‘ the Court found that polygamy, imposed 
on male members as a duty in the Mormon Church, was not protected 
by the free exercise clause.5? The Court reasoned that ‘‘laws are made 
for the government of actions, and while they cannot interfere with 
mere religious belief and opinions, they may with practices.’’** At this 
point, then, the free exercise clause only sheltered religious belief from 
government interference; actions prompted by religious belief remained 
unprotected.** Yet almost a century later, the Court began to speak in 
terms of government accommodation of religious activity. 

In Zorach v. Clauson,** the Supreme Court upheld a New York City 
program which allowed public school students ‘‘release time’’ during 
the school day in order to participate in religious observance and 
education outside the school.** Justice Douglas explained that the first 
amendment does not demand a separation of church and state in every 
respect.®*” Rather, ‘‘[wjhen the state encourages religious instruction or 





Id. at 16-18, 67 S. Ct. 512-13. 
47 See Katz, Freedom of Religion and State Neutrality, 20 Cut. L. Rev. 426 (1953). 
4* See Katz, RELIGION AND AMERICAN CONSTITUTIONS 91 (1964). 
*° See Gianella, Religious Liberty, Nonestablishment, and Doctrinal Development, 81 
Harv. L. Rev. 513, 517 (1968). 
See L. TriBE, supra note 41, at 821. 
98 U.S. 145 (1878). 
Id. at 161. 
Id. at 166. 
See also Cantwell v. Connecticut, 310 U.S. 296, 303-04, 60 S. Ct. 900, 903 (1940). 
343 U.S. 306, 72 S. Ct. 679 (1952). 
Id. at 308, 72 S. Ct. at 681. 
Id. at 312, 72 S. Ct. at 683. 
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cooperates with religious authorities by adjusting the schedule of public 
events to sectarian needs, it follows the best of our traditions. For it 
then respects the religious nature of our people and accommodates the 
public service to their spiritual needs.’’** Similarly, the students in 
Erzinger sought a ‘‘release’’ from having to pay that portion of the 
mandatory fee used to fund abortions. Perhaps this is precisely the type 
of ‘‘accommodation”’ which Douglas introduced. 

The Court expanded the doctrine of accommodation in Sherbert v. 
Verner.*® A Seventh-Day Adventist was denied unemployment benefits 
solely because she refused to accept employment in which, contrary to 
her religious beliefs, she would have to work on Saturday. The Supreme 
Court held that the denial of her benefits violated her free exercise 
right. Justice Brennan, writing for the majority, stated: 


Here not only is it apparent that appellant’s declared ineligibility 
for benefits derives from the practice of her religion, but the 
pressure upon her to forgo that practice is unmistakable. The 
ruling forces her to choose between following the precepts of her 
religion and forfeiting benefits, on the one hand, and abandoning 
one of the precepts of her religion in order to accept work, on the 
other hand. 


For the first time, the Court, recognizing free exercise as worthy of 
the highest level of constitutional protection, required a ‘‘compelling 
state interest to justify any burden on the plaintiff's free exercise 
right.’’®? The opinion parallels the students’ challenge to the mandatory 
fee. The students in Erzinger, like the plaintiffs in Sherbert, are forced 
to ignore the precepts of their faith. By being required to contribute to 
abortion services as a condition of admission to the university, the 
students are being pressured to forgo a deep religious conviction in 
order to receive the benefits of public education.“ Due to the high 
costs of private schooling, public universities provide, for many stu- 
dents, the only opportunity for a higher education. Thus, such students 
either contribute to the abortion health service or perhaps enter the 





38 Id. at 313, 314, 72 S. Ct. at 684. 

8° 374 U.S. 398, 83 S. Ct. 1790 (1962). ‘‘Sherbert went beyond the earlier cases by 
extending free exercise protection to the government’s withholding of an economic benefit 
as opposed to the government’s imposition of a direct burden.’’ L. TriBe, supra note 41, 
at 851. 

8 374 U.S. at 406, 83 S. Ct. at 1795. 

* Id. at 404, 83 S. Ct. at 1794. 

s Id. at 403, 83 S. Ct. at 1793 (quoting NAACP v. Button, 371 U.S. 415, 438, 83 S. 
Ct. 328, 341 (1963)). 

* The state is not required to provide public education; the low-cost education is a 
‘‘privilege,’’ not a ‘‘right.’’ Nevertheless, Sherbert made clear that a state cannot condition 
receipt of such benefits or privileges on an act which would infringe religious liberty. 
Id. at 404, 405, 83 S. Ct. at 1794. See also Thomas v. Review Bd. of the Ind. Employment 
Sec. Div., 450 U.S. 707, 101 S. Ct. 1425 (1981). 
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working world immediately upon graduation from high school. The 
free exercise clause was designed to prevent such a potentially coercive 
situation from ever arising. 

Finally, the Supreme Court’s decision in Wisconsin v. Yoder®™ sup- 
ports the challenge to mandatory abortion fees. Amish parents had 
refused to send their children to public schools once they completed 
the eighth grade.® Their religion mandated that any formal education 
beyond the eighth grade be avoided as a threat to the well-established 
Amish way of life (which includes the continuance of education within 
the community). The Court, impressed with the parents’ sincerity, 
ruled that compulsory public education would violate their free exercise 
of religion and found for the parents, noting ‘‘that the record in this 
case abundantly supports the claim that the traditional way of life of 
the Amish is not merely a matter of personal preference, but one of 
deep religious conviction, shared by an organized group, and intimately 
related to daily living.’’®” The students’ religious challenge to the use 
of their fees for abortions is based on a similar conviction. Many of the 
dissenting students base their objection to abortion on strong religious 
beliefs which can only be described as ‘‘intimately related to daily 
living.’’ A sensible and realistic application of the first amendment 
religious clauses requires the courts to accommodate such a sincerely 
held belief,®* or the students will be forced to make that very difficult 
choice between attending a public university and remaining true to 
their religious faith. 

Clearly, Erzinger presents an issue identical to those raised in Zorach, 
Sherbert, and Yoder.® Zorach and Sherbert involved decisions whether 
to follow one’s religious precepts or to give up that belief in order to 
qualify for a public benefit. In Yoder, the plaintiffs could only avoid 
criminal conviction by compromising an important religious practice. 
The Court in each case provided the plaintiffs with relief from such 
coercion by accommodating each of their religious beliefs under the 
first amendment. The choice facing the Erzinger students is similarly 
coercive and thus violates the students’ first amendment right to free 
exercise of religion. 





* 406 U.S. 205, 92 S. Ct. 1526 (1972). 

6s Id. at 207, 92 S. Ct. at 1529. 

8° Id. at 210, 211, 92 S. Ct. at 1531. 

87 Id. at 216, 92 S. Ct. at 1533. The Court also applied the compelling interest test 
introduced in Sherbert and emphasized that ‘‘only those interests of the highest order 
and those not otherwise served”’ will justify the infringement of free exercise. Id. at 215, 
92 S. Ct. at 1533. 

68 Id. at 221, 92 S. Ct. at 1536. 

°° See Pepper, Reynolds, Yoder, and Beyond: Alternatives for the Free Exercise Clause, 
81 UTAH L. REv. 309 (1981); Buchanan, Accommodation of Religion in the Public Schools: 


A Plea for Careful Balancing of Competing Constitutional Values, 28 UCLA L. REv. 1000 
(1981). 
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V. ALTERNATIVES TO MANDATORY STUDENT FEES 


If the state is found to have infringed upon a student’s free exercise 
rights, it must justify that infringement with a compelling interest and 
utilize the least restrictive means for achieving its goal. In this situation, 
the state will justify its action with the ‘‘education-related purpose of 
minimizing the detrimental effects of students’ health conditions on 
their academic performance.’’”° Presumably, the university’s low cost 
health service benefits those students whose education might be inter- 
rupted, or completely ended, by an unwanted pregnancy.” If the strict 
standard of Sherbert, Yoder, and Zorach is applied, this justification 
seems likely to fail the balancing test required by the free exercise 
clause. However, clearly the means chosen—mandatory subsidization 
from all students—is not the least restrictive alternative available. The 
ideal alternative should balance two competing interests: the necessary 
discretion of the officers to oversee the operation of the school for the 
benefit of the entire student body and the first amendment guarantees 
of the pro-life students. Both the mandatory fee system and one pro- 
viding no additional services to students are thus undesirable. 

Under one alternative an institution might allow the students to 
withhold that portion of their fee which is devoted to health services 
and then disqualify themselves from receiving health care from the 
school. This system still impinges on the students’ free exercise right 
by forcing them to choose between low cost health services and the 
precepts of their religion.” Although the dissenting students might be 
willing to sacrifice the insurance benefits, the question remains whether 
they should have to. It does appear, however, this decision is less 
coercive than Erzinger’s. 

A second alternative allows the students to contribute to the student 
fee with a guarantee that the university allocate none of their money 
to fund abortion services. Under this approach, the school might sep- 
arate the fees received and use the dissenting students’ money to help 
pay for a library development program, for instance. However, as this 
would simply allow the university to transfer funds earmarked for that 
program into the abortion service, the dissenting students would be 
indirectly contributing to abortion funding.”? As in Abood, the school 
might allow a pro rata refund to sincerely dissenting students. This 
third alternative would slightly increase the cost to the school, thereby 
indirectly raising the costs of those students who wish to utilize the 
abortion health service. However, since no student can claim a consti- 





70 137 Cal. App. 3d at 394, 187 Cal. Rptr. at 167. 

71 The health services also immunize students, provide information on birth control, 
act as short-term hospital wards, and serve as emergency rooms for minor injuries. 

72 See Baier, supra note 13, at 855. 

78. Id; 
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tutional right to a state-funded abortion,” this alternative might be 
justified as necessary to protect the constitutional guarantee of free 
exercise of religion. A last alternative would provide dissenting students 
with insurance programs not covering such services. 

None of the alternatives offers complete harmony. Yet the first amend- 
ment religion clauses provide a flexible approach to the issue, not an 
impregnable wall of separation. Clearly, any one of the alternatives is 
less restrictive than the result in Erzinger. 


CONCLUSION 


The first amendment challenges to the use of mandatory student fees 
to help fund school abortion services have not yet reached the federal 
courts. The only pertinent state court decision upheld the mandatory 
fee system. The students’ assertion that the fee program infringes on 
their freedom of association finds some basis in Abood. At this point, 
however, no court has expanded Abood beyond the political arena. The 
free exercise claim, on the other hand, demands the attention of the 
United States Supreme Court in light of its earlier decisions in Zorach, 
Sherbert, and Yoder. These recent decisions, along with historical 
analysis, recognize that the first amendment religion clauses provide 
guidelines for issues entering the zone of accommodation. Here, those 
guidelines require the Court to grant relief to those students whose 


right to worship as they please has been violated. 


Thomas J. Antonini* 





74 Id. at 844; Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977). 
* B.A., University of Notre Dame, 1985; J.D. Notre Dame Law School, 1988. 








CASE COMMENT 


Kahn v. Superior Court of the County 
of Santa Clara: THE RIGHT TO PRIVACY 
AND THE ACADEMIC FREEDOM PRIVILEGE 
WITH RESPECT TO CONFIDENTIAL PEER 
REVIEW MATERIALS 


INTRODUCTION 


College and university officials are concerned with the recent increase 
in lawsuits challenging the confidentiality of peer review files.’ Profes- 
sors have sought discovery of the peer review records pursuant to filing 
defamation or discrimination claims against a college or university.” 

Higher education institutions argue that opening peer review files to 
discovery will eliminate open and candid critiques during the peer 
review process. Moreover, the reviewing professors fear lawsuits brought 
by aggrieved candidates who obtain such discovery. Thus, some courts 
recognize the necessity of maintaining the confidentiality of the peer 
review system to promote academic excellence.* Other courts, however, 
recognize a competing state interest in liberal discovery for ‘‘facilitating 
the ascertainment of truth in connection with legal proceedings.’’* As 
a result, courts find themselves in the tough position of determining 
which interest is paramount. 





’ A peer review file is a record of a faculty member’s promotion qualifications. These 
records typically include external letters of recommendation, a record of the promotion 
committee’s discussions, and a record of the votes cast regarding the faculty member’s 
promotion. Corngold, Title VII and Confidentiality in the University, 12 J.L. & Epuc. 
587, 589-90, n.14 (1983). 

2 See, e.g., E.E.O.C. v. Franklin and Marshall College, 775 F.2d 110 (3d Cir. 1985), 
cert. denied, 106 S. Ct. 2288 (1986); E.E.O.C. v. University of Notre Dame Du Lac, 715 
F.2d 331 (7th Cir. 1983); Gray v. Board of Higher Educ., City of New York, 692 F.2d 
901 (2d Cir. 1982); In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 457 U.S. 
1106, 102 S. Ct. 2904 (1982); Zaustinsky v. University of Cal., 96 F.R.D. 662 (N.D. Cal. 
1983). 

3 See, e.g., University of Notre Dame Du Lac, 715 F.2d at 336; McKillop v. Regents 
of Univ. of Cal., 386 F. Supp. 1270, 1275 (N.D. Cal. 1975); Kahn v. Superior Court of 
the County of Santa Clara, 233 Cal. Rptr. 662, 672-73, 188 Cal. App. 3d 752, 768 (1987). 

* See, e.g., Britt v. Superior Court of San Diego County, 143 Cal. Rptr. 695, 703, 20 
Cal. 3d 844, 857, 574 P.2d 766, 774 (1978); In re Lifschutz, 85 Cal. Rptr. 829, 840, 2 
Cal. 3d 415, 432, 467 P.2d 557, 568 (1970). 
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Generally, colleges and universities have sought to protect their peer 
review files through a qualified privilege of academic freedom,® a 
concept arising under the first amendment.® Federal and state courts, 
however, have inconsistently recognized this privilege. As a result, 
colleges and universities have searched for new legal shields to protect 
their confidential files. The Court of Appeals for the Sixth District in 
California recently held in Kahn v. Superior Court of the County of 
Santa Clara’ that a right to privacy arising under the California consti- 
tution would adequately protect the confidential peer review files. 

This Comment focuses on Kahn and the use of California’s consti- 
tutional right to privacy as a method of protecting confidential peer 
review files. In addition, this Comment explains the significance of 
Kahn, including its possible ramifications for discovery requests of peer 
review files. 


I. THE UNIVERSITY’S ACADEMIC FREEDOM PRIVILEGE AND PEER REVIEW 
CONFIDENTIALITY 


A. Academic Freedom and Institutional Autonomy 


Historically, the doctrine of academic freedom referred to faculty 
members’ privilege to research, teach, and discuss problems within 
their discipline without administrative, political, or ecclesiastical inter- 
ference.* The first amendment does not explicitly include academic 


freedom as a constitutionally-guaranteed right. However, the United 
States Supreme Court views academic freedom ‘‘as a special concern 
of the [f]irst [aJmendment.’’? 





5 See Section II(A) of this Case Comment for a full discussion of academic freedom. 

® See supra note 2 for examples of these cases. 

? 233 Cal. Rptr. 662, 188 Cal. App. 3d 752 (1987). 

* For a complete history of the doctrine of academic freedom as it developed in 
Germany and the United States, see Finkin, On ‘‘Institutional’’ Academic Freedom, 61 
TEx. L. REV. 817, 822-44 (1983). See also Yudof, Three Faces of Academic Freedom, 32 
Loy. L. REv. 831 (1987). In this article, Yudof defines academic freedom as: 

[T]he freedom of the teacher or research worker in higher institutions of learning 
to investigate and discuss the problems of his science and to express his 
conclusions, whether through publication or in the instruction of students, 
without interference from political or ecclesiastical authority or from the ad- 
ministrative officials of the institution in which he is employed, unless his 
methods are found by qualified bodies of his profession to be clearly incompetent 
or contrary to professional ethics. 
Id. at 832 (quoting Lovejoy, Academic Freedom, 1 ENCYCLOPEDIA OF THE SOCIAL SCIENCES 
384 (1930)). 

® Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759 
(1978). Bakke, a white male, challenged the admissions policy of the University of 
California, Davis, Medical School, which considered race in admissions decisions. The 
University asserted that it had the freedom under this doctrine to select who would be 
a member of its student body. Id. at 312, 98 S. Ct. at 2759. The Supreme Court held 
that the special admissions program used by the University was illegal, and ordered that 
Allan Bakke be admitted. Id. at 272, 98 S. Ct. at 2738. 
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Alternatively, universities have asserted the theory of institutional 
autonomy to protect freedom within the university environment. The 
concept of institutional autonomy referred to the freedom academic 
institutions claim to make administrative decisions without govern- 
mental interference.’° Although courts have not recognized institutional 
autonomy as a guaranteed right,’ they have traditionally accorded 
substantial deference to a university’s administrative decisions. 7%? 

In an attempt to maintain the confidentiality of peer review materials, 
universities have combined the doctrine of academic freedom with 
the theory of institutional autonomy™ to create the concept of ‘‘insti- 
tutional academic freedom.’’ These universities have argued for the 
freedom to decide ‘‘on academic grounds who may teach, what may 
be taught, how it shall be taught, and who may be admitted to study.’’*® 
However, many legal commentators have criticized this theory of insti- 
tutional academic freedom for its lack of supporting authority.** Fur- 
thermore, these commentators have criticized the unquestioning 
deference judges have accorded universities’ administrative decisions.’” 





70 See Finkin, supra note 8, at 829 (discussion of the sources for the theory of 
institutional autonomy). In addition, Finkin points out that academic freedom and 
institutional autonomy are two separate theories. Id. at 817, 818 n.5, 821, 829. 

See Note, Autonomy and Accountability: The University of California and the State 
Constitution, 38 Hastincs L.J. 927 (1987) (discussion on constitutional autonomy granted 
to some public universities as well as institutional autonomy claimed by both public and 
private universities). 

2 See Yurko, Judicial Recognition of Academic Collective Interest: A New Approach 
to Faculty Title VII Litigation, 60 B.U.L. Rev. 473, 495-99 (1980). Yurko defines and 
criticizes four justifications courts use to support their unquestioning deference to a 
university’s personnel decisions. See also DeLano, Discovery in University Employment 
Discrimination Suits: Should Peer Review Materials Be Privileged?, 14 J.C.U.L. 121, 135- 
37 (1987). 

3 See Yudof, supra note 8, at 857 (excellent discussion of the various applications of 
academic freedom and the confusion generated by these applications). 

%* See Finkin, supra note 8, at 817; Note, supra note 11, at 948. 

** Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1957) 
(Frankfurter, J., concurring). As support for his concurring opinion, Frankfurter quoted 
‘“‘the four essential freedoms’’ listed in a statement made by senior scholars from South 
African universities at a conference on institutional autonomy. Sweezy, a state attorney, 
tried to force a lecturer to disclose the contents of a lecture given at a state university. 
The U.S. Supreme Court upheld the lecturer’s first amendment rights and did not compel 
disclosure of the lecture notes. In a concurring opinion, Justice Frankfurter stressed the 
importance of public universities being free from ‘‘governmental intervention in the 
intellectual life of a university.’’ Id. at 262, 77 S. Ct. at 1217-18. 

* See Finkin, supra note 8, at 845-54; Gregory, Secrecy in University and College 
Tenure Deliberations: Placing Appropriate Limits on Academic Freedom, 16 U.C. Davis 
L. REv. 1023, 1045 (1983) (‘‘[i]t is fair to conclude that the Sweezy concurrence, together 
with Justice Powell’s opinion in Bakke, are insubstantial foundations upon which we 
would preserve the secrecy of promotion and tenure votes and deliberations’’); Note, 
Preventing Unnecessary Intrusions on University Autonomy: A Proposed Academic Free- 
dom Privilege, 69 Caur. L. REv. 1538, 1547-49 (1981). 

” See Finkin, supra note 8, at 851-54; Note, supra note 11, at 948. 
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B. Federal Judicial Treatment of Academic Freedom as an 
Evidentiary Privilege 


As of this writing, four federal circuit courts have reviewed cases in 
which a party asserted the academic freedom privilege to protect the 
confidentiality of peer review files. These courts used different ap- 
proaches in analyzing the validity of the asserted privilege. However, 
only one court held that a ‘‘qualified’’ academic freedom privilege 
exists."® 

In In re Dinnan,* the Fifth Circuit expressly refused to recognize 
academic freedom as a privilege allowing a professor to maintain the 
confidentiality of his vote on a proposed promotion.” Justice Clark 
stated in his majority opinion that ‘‘no privilege exists that would 
enable Professor Dinnan to withhold information regarding his vote on 
the promotion of the appellee.’’?* Thus, while the court recognized the 
value of academic freedom, it found that the public interest in prohib- 
iting discrimination outweighed any interest Professor Dinnan and the 
University of Georgia had in maintaining the confidentiality of the 
tenure committee’s votes.?? 





%* Notre Dame, 715 F.2d at 336; see also Lee, The Qualified Academic Freedom 
Privilege: A Closer Look at EEOC v. University of Notre Dame, 41 Epuc. L. Rep. 1209 
(1987). 

* 661 F.2d 426 (5th Cir. 1981). Maija Blaubergs, a plaintiff in a discrimination suit 
against the University of Georgia, sought the deposition of James A. Dinnan, a professor 
serving on the tenure and promotion committee which denied her promotion. Professor 
Dinnan refused to respond when asked how he voted on Ms. Blaubergs’ promotion. After 
the district court granted a motion to compel discovery, Professor Dinnan still refused 
to respond. On appeal, Professor Dinnan claimed he had a privilege, based on either 
academic freedom or the right to secret ballot to not reveal how he voted on Ms. 
Blaubergs’ promotion. Id. at 430. 

20 Id. at 427. 

2 Id. at 430-31. 

2 As a result, the Fifth Circuit ordered Professor Dinnan to disclose his vote as a 
member of the tenure committee. The court concluded: 

No one compelled Professor Dinnan to take part in the tenure decision process. 
Persons occupying positions of responsibility, like Dinnan, often must make 
difficult decisions. The consequences of such responsibility is that occasionally 
the decision-maker will be called upon to explain his actions. In such a case, 
he must have the courage to stand up and publicly account for his decision. If 
that means that a few weak-willed academic individuals will be deterred from 
serving in positions of public trust, so be it; society is better off without their 
services. If the decision-maker has acted for legitimate reasons, he has nothing 
to fear. We find nothing heroic or noble about the appellant’s position; we see 
only an attempt to avoid responsibility for his actions. If the appellant was 
unwilling to accept responsibility for his actions, he should never have taken 
part in the tenure decision-making process. However, once he accepted such a 
role of public trust, he subjected himself to explaining to the public and any 
affected individual his decisions and the reasons behind them. 
Id. at 432. 

Although the public policy of eliminating discrimination was a controlling factor in 

the Dinnan court’s analysis, the admonition quoted above would lead the reader to 
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In Gray v. Board of Higher Education, City of New York,?* the Second 
Circuit also decided against a qualified academic freedom privilege. 
Unlike Dinnan, the Gray court stated that its failure to adopt academic 
freedom as a privilege did not result from the College’s failure to prove 
a compelling justification for confidentiality. Rather, the Gray court 
adopted a balancing approach to determine the scope of discovery of 
the peer review files.2* The Second Circuit balanced Dr. Gray’s need 
for discovery of the committee member’s votes to prove discriminatory 
intent against the College’s interest in maintaining confidentiality of 
the votes.?5 

In contrast to Dinnan and Gray, the Seventh Circuit recognized a 
qualified privilege based on academic freedom which allows institutions 
to maintain the confidentiality of the names and identities of persons 
participating in the peer review process, but not the confidentiality of 
their observations and votes. In E.E.O.C. v. University of Notre Dame 
Du Lac,?* the Seventh Circuit sought to balance the University’s aca- 
demic freedom interest in maintaining the confidentiality of the tenure 
review process?’ against the E.E.O.C.’s need to adequately investigate 
charges of discrimination in higher education.” In securing this bal- 
ance, the Seventh Circuit adopted and granted an evidentiary privilege 
prohibiting disclosure of confidential peer review materials. To prevent 
the University from using this privilege as a means for hiding evidence 
of discrimination, the Seventh Circuit also adopted certain procedures 





believe that the Dinnan court would deny professors the ability to raise a privilege based 
on academic freedom in contexts outside of discrimination litigation. 

23 692 F.2d 901 (2d Cir. 1982). 

24 Id. at 904. Dr. S. Simpson Gray alleged that he was denied promotion at LaGuardia 
Community College because of his race. Dr. Gray sought discovery of the votes of two 
members of the college tenure committee. The U.S. District Court for the Southern District 
of New York denied Dr. Gray’s motion to compel discovery. On appeal, the Second 
Circuit held that Dr. Gray was entitled to discovery of the two votes. Id. 

28 Id. at 906-08. The Gray court recognized that even when a university provides an 
aggrieved professor with a summary of the promotion decision, the university has an 
interest in not providing that professor with the reasons for dismissal. Furthermore, the 
Gray court noted that when the evidence being sought through discovery is essential to 
an element of the professor’s case, the ‘‘Supreme Court has allowed discovery of private 
deliberations despite a claim of First Amendment privilege.’ Id. at 906. 

2 715 F.2d 331 (7th Cir. 1983). While investigating a discrimination charge filed by 
an assistant professor denied tenure, the E.E.O.C. required the University of Notre Dame 
to produce extensive materials for review. These materials included complete personnel 
records of all teaching personnel in the Economics Department. When the University 
refused to produce the documents, the E.E.O.C. filed a show cause motion with the 
district court to enforce the subpoena. Id. 

The district court ordered the University to comply with the subpoena. The University 
of Notre Dame appealed the district court’s finding that the University could not delete 
the names and identifying information of participants in the tenure review from the 
personnel files before giving them to the E.E.O.C. Id. at 334. 

27 Id. at 335-37. 

28 Id. at 339. 
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which courts must follow when enforcing the University’s privilege.” 

Finally, the Third Circuit rejected the approaches taken in Dinnan, 
Gray, and Notre Dame. In E.E.O.C. v. Franklin and Marshall College,*° 
the Third Circuit expressly declined to recognize a qualified academic 
freedom privilege or adopt a balancing approach. The Franklin and 
Marshall court concluded that it could not recognize academic freedom 
as a privilege to disclosure because Congress intended to eliminate 
discrimination wherever it exists.** 

The Dinnan and Gray courts stressed the importance of the univers- 
ity’s interest in academic freedom and of the public’s interest in 
eliminating discrimination in decisions concerning an asserted eviden- 
tiary privilege based on academic freedom. The Franklin and Marshall 
court, however, focused its entire analysis of academic freedom on the 
scope of Title VII of the Civil Rights Act of 1964.2 

Thus, whether to recognize academic freedom as a qualified privilege 
in the discovery of confidential peer review files has been decided in 
several manners. Although the Kahn court did not adopt a qualified 
privilege, it extensively reviewed each of the above approaches while 
analyzing the importance of academic freedom and its underlying 
interests. 


II. ANALysis OF Kahn v. Superior Court 


A. Facts 


Stanford University’s History Department considered the appointment 
of Ivor Davies, a tenured history professor at the University of London 





22 Id. at 337-39. The procedures outlined by the Seventh Circuit required that the 
University produce the redacted files which the E.E.O.C. would receive as well as the 
unredacted files. The district court must review the files, in camera, to determine whether 
the redactions made were reasonably necessary to protect the identity of the evaluating 
professors, If the district court determined that the redactions were reasonably necessary 
to prevent disclosure of identities, then the redacted files would be turned over to the 
E.E.O.C., and the unredacted files would be returned to the University. If the E.E.O.C. 
decides more information is needed from the University’s unredacted files, then the 
E.E.O.C. must make a substantial showing of ‘‘particularized need’’ for the additional 
relevant information. Id. at 338. 

%° 775 F.2d 110 (3d Cir. 1985). 

%* Id. at 114-15. While investigating a discrimination charge filed by a former assistant 
professor denied tenure, the E.E.O.C. required the College to provide them with extensive 
materials. These included personnel files, all materials generated by members of the 
Professional Standards Committee, as well as the committee minutes. When the College 
refused to produce the documents, the E.E.O.C. filed a show cause motion with the 
district court to enforce the subpoena. 

The district court ordered the College to provide some of the documents requested 
without the names and identifying data. On appeal, the College urged the Third Circuit 
to adopt a qualified academic freedom privilege which would prevent disclosure of the 
peer review material. Id. at 113. 

* Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1982). 
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and a visiting professor at Stanford, to the McDonnell Chair of East 
European History.** In conformity with Stanford’s promotion proce- 
dures, a search committee was appointed to evaluate Davies as a 
candidate for the chair, and to solicit letters of recommendation from 
historians in Davies’ field and from students at Stanford University. 
On January 8, 1986, the search committee unanimously recommended 
Davies for appointment to the endowed chair.** One week later, how- 
ever, the History Department decided not to endorse the search com- 
mittee’s recommendation for appointment.*¢ 

Davies made discreet inquiries into why the History Department failed 
to endorse the search committee’s recommendation.*” Thereafter, on 
April 18, 1986, Davies met with Stanford’s Provost and requested an 
explanation. Although not required by university regulations, the Pro- 
vost agreed to provide Davies with a written summary of the grounds 
for the decision.** Before receiving the summary, however, Davies filed 
suit against Harold Kahn, a tenured history professor, and thirty ‘‘Does’’*® 
charging defamation and tortious interference with advantageous busi- 
ness relationship.*° 

During discovery, Davies sought to depose Professor Kahn to learn 
how the votes were cast, the underlying motivation for the votes, and 
the content of the comments made during the meeting.*? Kahn de- 
murred,*? and sought a protective order prohibiting his deposition. The 
superior court sustained the demurrer, granted leave to amend the 


complaint, but permitted the deposition. Thereafter, Kahn sought an 
extraordinary writ of mandate from the court of appeals to prevent the 
deposition, and asserted a qualified privilege founded on both the 
California right to privacy and the first amendment right to academic 
freedom.*? After considering the facts, the court of appeals issued the 





33 Kahn, 233 Cal. Rptr. at 663, 188 Cal. App. 3d at 755. 

34 Id. at 664, 188 Cal. App. 3d at 755-56. A letter accompanying each solicitation 
assured the recipient that the comments expressed in the letter would be held in the 
strictest confidence. 

38 Id. 

36 Id. This meeting was held on January 15, 1986. 

37 Id. 

38 Id. 

3° Id. Davies filed his suit on April 28, 1986, and included 30 defendants whose 
identity he did not know: the authors of the letters of recommendations and the members 
of the History Department who might have defamed him. 

4 Id. Davies claimed that Kahn defamed him at the History Department meeting, and 
that Kahn persuaded the Department to deny the appointment on non-academic grounds. 

“1 Id. at 663, 188 Cal. App. 3d at 755. 

«2 Demur is a common law term which means the defendant objected to the complaint, 
stating that no cause of action was pled. 

43 Id. at 665-66, 188 Cal. App. 3d at 758. In his brief in support of the petition, Kahn 
claimed: 

(1) that he has a qualified privilege, founded on California’s constitutional right 
to privacy and on the [f]irst [ajmendment right to academic freedom, not to 
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peremptory writ of mandate ordering the superior court to set aside the 
portion of its order which allowed Davies to depose Professor Kahn. 
The court of appeals found that California’s right to privacy protected 
Kahn and the peer review files from discovery.** 


B. Controlling Factors in Kahn 


The Kahn court based its issuance of the extraordinary writ to prevent 
the deposition of Professor Kahn on several controlling factors. First, 
California could not recognize academic freedom as a privilege. Second, 
the Provost provided Professor Davies with a comprehensive summary 
outlining the contents of his peer review file. Third, Davies sought 
relief under theories of defamation and tortious interference with ad- 
vantegeous business relationship, theories not involving a compelling 
state interest. Fourth, California’s constitutional right to privacy protects 
all persons from private, as well as governmental intrusions. 


1. California Could Not Recognize Academic Freedom as a Privilege 


Since Davies sued Kahn in a California court, alleging state causes 
of action, California rules of evidence applied. California Evidence 
Code, Section 911 states, ‘‘Except as otherwise provided by statute: (b) 
No person has a privilege to refuse to disclose any matter or to refuse 
to produce any writing, object, or other thing.’’** The Law Revision 
Commission’s commentary on the text of the statute states, ‘This 
section codified the existing law that privileges are not recognized in 
the absence of statute.’’“* Thus, unlike the Federal Rules of Evidence,*’ 





disclose how he voted, or what comments he made, in the course of evaluating 
Davies for the appointment; (2) that the qualified privilege can only be overcome 
by a showing of a compelling state or national interest; (3) that in no event 
can Davies demonstrate such compelling interest at this time as he has not 
even stated a cause of action; and (4) in any event, disclosure should be 
prohibited because Davies already has received the Provost’s summary of the 
review process. 
Id. 
In response, Davies contended: 
(a) that California law favors discovery, and favors the imposition of partial 
limitations over outright denial of discovery; (b) that under both California and 
federal decisions, the weight of authority favors disclosure even where a claim 
of academic privilege is asserted; (3) [sic] that many of the cases cited by Kahn 
afforded discovery to the plaintiffs; and (4) [sic] disclosure of the comments 
made at the January 15 meeting are of paramount importance to his case. 
Id. 
“ Id. at 674, 188 Cal. App. 3d at 771. 
* CaL. Evip. Cope § 911 (West 1966). 
* Id. 
*” Federal Rule 501 provides: 
Except as otherwise required by the Constitution of the United States or provided 
by Act of Congress or in rules prescribed by the Supreme Court pursuant to 
statutory authority, the privilege of a witness, person, government, State, or 











1988] PEER REVIEW DISCOVERY 81 


California limited the privileges that its courts may recognize to those 
enumerated in the California Code. Consequently, the California Court 
of Appeals did not have the freedom to develop rules of privilege on 
a case-by-case basis.“ 

Although a California state court cannot recognize any privilege not 
codified under Section 911 of California’s Evidence Code, it can rec- 
ognize privileges emanating from either the Federal Constitution or 
California’s constitution. When a right arising out of the Federal Con- 
stitution conflicts with state law, the constitutional right prevails.*° 
Likewise, when a right arising out of California’s constitution conflicts 
with a California state law, the constitutional right prevails.*° 

Professor Kahn asserted a qualified privilege founded on both the 
California right to privacy and the first amendment right to academic 
freedom.** Since California has not codified academic freedom as a 
qualified privilege, the court of appeals could not recognize academic 
freedom as a basis to support Kahn’s asserted privilege. However, the 
court of appeals could recognize California’s constitutional right to 


privacy as a basis to support Professor Kahn’s asserted privilege not to 
be deposed. 


2. Davies Was Provided with a Comprehensive Summary 


Although not required to do so, Stanford’s Provost provided Davies 


with a seven-page, single-spaced summary stating the reasons for the 
denial of the appointment to the chair.*? The fact that Davies received 





political subdivision thereof shall be governed by the principles of the common 
law as they may be interpreted by the courts of the United States in the light 
of reason and experience. However, in civil actions and proceedings, with 
respect to an element of a claim or defense as to which State law supplies the 
tule of decision, the privilege of a witness, person, government, State or political 
subdivision thereof shall be determined in accordance to State law. 
Fep. R. Evip. 501. The purpose of this rule was to allow the federal courts to ‘‘develop 
the law of privilege on a case-by-case basis.’’ 120 Conc. REc. 40891 (1974) (statement by 
Rep. Hungate). 

“© The California Evidence Code provides for seven privileges which are recognized 
by the California courts. The privileges are: § 954 (Lawyer-Client), § 980 (Privilege for 
Confidential Marital Communications), § 994 (Physician-Patient), § 1014 (Psychotherapist- 
Patient), § 1033 (Privilege of Penitent), § 1034 (Privilege of Clergyman), and § 1035.8 
(Sexual Assault Victim-Counselor Privilege). Cat. Evin. Cope (West 1966 and Supp. West 
1987). 

*° U.S. Const. art. VI; McDermott v. Wisconsin, 228 U.S. 115, 33 S. Ct. 431 (1913). 

s© Mitchell v. Superior Court of Marin County, 208 Cal. Rptr. 152, 37 Cal. 3d 268, 
690 P.2d 625 (1984). 

st Kahn, 233 Cal. Rptr. at 665, 188 Cal. App. 3d at 758. 

st Id. at 664, 188 Cal. App. 3d at 756. This summary included a description of the 
topics presented by the search committee in its recommendation to the History Department 
on January 8, their evaluation of Davies’ publications, quotations from outside letters of 
reference and an evaluation of Davies’ teaching. The summary also included a description 
of both favorable and unfavorable comments made at the History Department’s confir- 
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what the court of appeals termed a ‘‘comprehensive summary’’ weighed 
heavily in its decision to prohibit the deposition of Professor Kahn.** 
The Kahn court followed the lead of the federal courts who have found 
that the provision of a ‘‘comprehensive summary’’ diminished the 
aggrieved party’s need for additional information. 

For example, in Paul v. Stanford University,** the United States 
District Court strongly criticized Stanford University for providing an 
inadequate summary of a professor’s tenure review file.*> This case 
suggests that courts will scrutinize summaries provided to aggrieved 
parties and require that they be complete and truthful representations 
of the contents of the confidential files. The Kahn court apparently 
believed the summary adequately represented the contents of the peer 
review file and consequently did not allow the deposition of Professor 
Kahn. 


3. Davies’ Causes of Action Sounded in Tort 


Professor Davies sought relief under theories of defamation and tor- 
tious interference with advantageous business relationship. Because 
Congress has stated that the public policy against discrimination is of 
the ‘‘highest priority,’’ courts have treated Title VII discrimination 
claims uniquely with respect to discovery of confidential peer review 
files.*° In contrast, the ascertainment of truth through discovery in 
defamation cases does not raise an overriding public policy, and does 
not outweigh a person’s right to privacy under California’s constitution. 


4. Right to Privacy in California 


California is one of only ten states whose constitution expressly 
provides for a right to privacy.*” While five of these state constitutions 
protect their citizens from governmental intrusion only,** the other 





mation meeting on January 15, 1986. Finally, the Provost included a description of the 
voting procedure used at the January 15 confirmation meeting. The summary preserved 
the confidentiality of the names of all authors and commentators. 

Id. 

5° Id. at 674, 188 Cal. App. 3d at 770. 

% Paul v. Leland Stanford Univ., 39 Empl. Prac. Dec. (CCH) 4 35,918 (N.D. Cal. 
1986). 

88 Id. at | 41,374. 

°° Kahn, 233 Cal. Rptr. at 670, 188 Cal. App. 3d at 764. See supra notes 2 and 50; 
see also Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337 (9th Cir. 1981); Rubin v. 
Regents of the Univ. of Cal., 114 F.R.D. 1 (N.D. Cal. 1986); Rollins v. Farris, 108 F.R.D. 
714 (E.D. Ark. 1985). 

8’ The constitutions of Alaska, Arizona, California, Florida, Hawaii, Illinois, Louisiana, 
Montana, South Carolina and Washington expressly provide for at least some right to 
privacy. 

5*° Ariz. Const. art II, § 8; Fa. Const. art. I, § 23; La. Const. art. I, § 5; S.C. Const. 
art. I, § 10; and Wasu. Const. art. I, § 7. 
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five,*° including California, protect against governmental and private 
invasions of privacy.© California added its right to privacy provision 
in 1972. 

While California’s constitution states, ‘‘All people . . . have inalien- 
able rights. Among these are . .. privacy,’’** it was unclear, at first, 
whether the right to privacy protected an individual from only govern- 
mental intrusion or all invasions of privacy. Subsequent court interpre- 
tations, however, made it clear that the broad language protected against 
both governmental and private invasions of privacy.® 

This right to privacy, however, is not absolute, but qualified. Cali- 
fornia courts will not enforce a right to privacy against a compelling 
public interest.** The facilitation of the ascertainment of truth with 
regard to legal proceedings constitutes such a compelling state inter- 
est.“ While California courts promote liberal discovery in the interest 
of obtaining the truth, they have held that this public need will not 
necessarily excuse the violation of a constitutional right.** There must 
be ‘‘a careful balancing’’ of the ‘‘compelling public need’’ for discovery 
against the ‘‘fundamental right to privacy.’’® Furthermore, the Califor- 
nia courts will not allow inquiry into privileged affairs just because a 
claim has been filed.®’ 





5° ALASKA ConsT. art. I, § 22; Cat. Const. art. I, § 1; Haw. Const. art. I, § 6; ILL. 
Const. art. I, § 6; and Mont. Const. art. II, § 10. 

® California’s constitution provides: ‘‘All people are by nature free and independent 
and have inalienable rights. Among these are enjoying and defending life and liberty, 
acquiring, possessing, and protecting property, and pursuing and obtaining safety, hap- 
piness, and privacy.’’ Cau. Const. art. I, § 1. 

61 Td. 

® Porten v. University of San Francisco, 134 Cal. Rptr. 839, 64 Cal. App. 3d 825 
(1976) (student-plaintiff sued the University for disclosing his grades without authori- 
zation); White v. Davis, 120 Cal. Rptr. 94, 105-06, 13 Cal. 3d 757, 774, 533 P.2d 222, 
233-34 (1975) (California Supreme Court found that the California right to privacy applied 
to a University of California law professor seeking to prevent ‘‘business interests from 
collecting and stockpiling unnecessary information’’). 

83 People v. Stritzinger, 194 Cal. Rptr. 431, 34 Cal. 3d 505, 668 P.2d 738 (1983); City 
of Santa Barbara v. Adamson, 164 Cal. Rptr. 539, 27 Cal. 3d 123, 610 P.2d 436 (1980); 
Loder v. Municipal Court, 132 Cal. Rptr. 464, 17 Cal. 3d 859, 553 P.2d 624 (1976); 
White v. Davis, 120 Cal. Rptr. at 106, 13 Cal. 3d at 775, 533 P.2d at 234; Moskowitz, 
M.D. v. Superior Court of Los Angeles County, 187 Cal. Rptr. 4, 137 Cal. App. 3d 313 
(1982); Board of Trustees of Leland Stanford Junior Univ. v. Superior Court of Santa 
Clara County, 174 Cal. Rptr. 160, 119 Cal. App. 3d 516 (1981). 

6 Kahn, 233 Cal. Rptr. at 670, 188 Cal. App. 3d at 765 (citing Britt v. Superior Court, 
143 Cal. Rptr. 695, 703, 20 Cal. 3d 844, 857, 574 P.2d 766, 774 (1978); In re Lifschultz, 
85 Cal. Rptr. 829, 840, 2 Cal. 3d 415, 432, 467 P.2d 557, 568 (1970)). 

6s Greyhound Corp. v. Superior Court, 15 Cal. Rptr. 90, 56 Cal. 2d 355, 364 P.2d 266 
(1961). 

8° Board of Trustees of Leland Stanford Junior Univ., 174 Cal. Rptr. at 164, 119 Cal. 
App. 3d at 525. In connection with a defamation claim against the University, Dr. Dong 
sought discovery of his personnel, tenure and promotion files. After balancing Dr. Dong’s 
right to access private information in his files against the right of privacy of those who 
submitted confidential communication, the court of appeals granted the discovery request. 

7 Id. 
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II]. FEDERAL AND STATE RIGHT TO PRIVACY 


Although the Kahn court examined the case in terms of an academic 
freedom privilege, it eventually decided the case on privacy grounds 
arising out of California’s constitutional right of privacy. Thus, an 
examination of the notion of privacy at the federal level and at the 
state level will reveal the potential ramifications of Kahn. 

The U.S. Constitution contains no explicit guarantee to a right of 
privacy. However, the federal courts have established ‘‘zones of pri- 
vacy’’ designed to limit governmental power.®® The United States Su- 
preme Court first recognized this right of privacy in Griswold v. 
Connecticut.”° More recently, the Court has specifically recognized that 
the right of privacy encompasses at least two types of interests: ‘‘the 
individual interest in avoiding disclosure of personal matters, and . . . 
the interest in independence in making certain kinds of decisions.’’”! 

Courts have, however, traditionally granted federal constitutional 
protection only to privacy relating to ‘‘marriage, procreation, contra- 
ception, family relationships and child rearing and education.’’” Al- 
though privacy relating to education is specifically mentioned by the 
Court in Paul v. Davis, its application into the peer review cases at the 
federal level appears tenuous at best.” 

Rasmussen v. South Florida Blood Services, Inc.,’* like Kahn, utilized 
a state-created right of privacy to protect the defendant’s privacy inter- 
est. The Florida Supreme Court precluded discovery based on Florida’s 


constitutional right of privacy. Thus, states with a right of privacy may 
bar discovery of peer review materials. However, the right of privacy 
probably would not afford a successful defense in the federal courts. 


CONCLUSION AND RECOMMENDATIONS 


The Kahn decision creates several ramifications. First, California’s 
preclusion, based on a right to privacy of discovery created an avenue 





* Kahn, 233 Cal. Rptr. at 674, 188 Cal. App. 3d at 770. 

® Paul v. Davis, 424 U.S. 693, 712-13, 96 S. Ct. 1155, 1166 (1976). 

7° Griswold v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678 (1965). In Griswold, the 
Court struck down a Connecticut statute which made it a crime for any person to use 
an article to prevent conception. The Court reasoned that the statute violated the right 
of marital privacy which is within the ‘“‘penumbras”’ of the Bill of Rights. Id. at 485, 85 
S. Ct. at 1682. 

71 Whalen v. Roe, 429 U.S. 589, 599-600, 97 S. Ct. 869, 876-77 (1977). 

7 Paul v. Davis, 424 U.S. at 713, 96 S. Ct. at 1166. 

72 This is especially true because federal cases deal solely with the ‘‘academic freedom”’ 
privilege against disclosure. Thus, the federal courts have not dealt with the privacy 
issue. However, this does not preclude a defendant from raising this argument at the 
federal level. 

7* Rasmussen v. South Florida Blood Services, Inc., 500 So.2d 533, 536 (Fla. 1987), 
contains a good, general discussion of the evolution of the right to privacy. In Rasmussen, 
the petitioner, on behalf of an AIDS victim, requested the names and addresses of blood 
donors from a blood donation organization. The Florida Supreme Court denied the 
petitioner’s request based on Florida’s right to privacy. Id. at 536. The decision included 
strong public policy grounds as well. Id. at 536-38. 
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for the protection of confidential peer review files. Second, because the 
court determined that the California right to privacy outweighed the 
public interest in liberal discovery in tort claims, plaintiffs will find it 
extremely difficult to collect evidence to support their causes of actions. 
Indeed, the Kahn court recognized that the denial of discovery would 
impair Davies’ ability to seek redress.”> Finally, the Kahn analysis can 
be used only in states with a recognized right to privacy. 

Colleges and universities can protect the confidentiality of peer review 
files. Courts are more willing to preclude discovery of such files when 
the university provides to the aggrieved professor a comprehensive 
summary of the promotion materials. Moreover, academic institutions 
should consider inserting a waiver into their employment contracts. 
The professor would acknowledge the necessity of confidentiality in 
promotion proceedings, and specifically waive all rights with respect 
to obtaining access to the confidential promotion files in return for a 
comprehensive summary. Of course, such a waiver may raise concerns 
regarding the involuntary relinquishment of a right.”* 

Plaintiffs, on the other hand, should request that the court assign a 
special master to compare the comprehensive summary with the peer 
review file. If the master determines that the summary contains all 
relevant information pertinent to the complaint, then discovery of the 
file should be denied. If, however, the master finds that the summary 
does not adequately represent the contents of the file, then the master 
should have two options. First, the master could prepare a comprehen- 
sive summary, deleting all identifying information and furnish it to the 
aggrieved professor. Second, the master could recommend that the 
court order further discovery of the promotion file. 

Finally, tort claims must be distinguished from discrimination claims. 
Plaintiffs in discrimination claims do not need the identities of the 
members of the peer review committee in order to successfully pursue 
a cause of action. However, in order to pursue successfully a tort cause 
of action, plaintiffs must discover the identities of those committing 
the tortious acts. 
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7 Kahn, 233 Cal. Rptr. at 672, 188 Cal. App. 3d at 768. 

7° For a discussion of the concerns associated with involuntary relinquishment of 
rights, see Mobilia, The Academic Freedom Privilege: A Sword or a Shield?, 9 Vr. L. 
REv. 43, 64-66 (1984). 
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